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Introduction

1.
This intervention by Amnesty International, Human Rights Watch and Justice includes current information on the treatment of national security detainees in the custody of the General Intelligence Department (GID) and in the ordinary prison system in Jordan. The interveners then analyze states’ reliance on diplomatic assurances against torture and other ill-treatment in deportation and other transfer contexts, with particular focus on the United Kingdom, and reference relevant international, regional, and national jurisprudence regarding the use of assurances and the prohibition on return to face a real risk of treatment prohibited by Article 3. The intervention also contains commentary on the use of special advocates and secret evidence to determine risk on return in cases of deportation on national security grounds, and the compatibility of these procedures with the requirements of Article 3 taken in conjunction with Article 13.

Risk of Torture and Ill-treatment in Jordan

2.
The following section details Jordan’s longstanding record of torture and ill-treatment of terrorism and national security suspects, documented variously by Human Rights Watch and Amnesty International, among others.  Governments, including the United Kingdom, that utilize diplomatic assurances against torture and ill-treatment to justify deportations to countries where torture is a “recalcitrant and enduring”
 problem often acknowledge that “but for” the assurances a person threatened with transfer would, in fact, be at risk of such abuse.
  Entrenched detention-related abuses in Jordan, however, including credible allegations of ill-treatment of persons in security detention and ordinary prisons; the use of incommunicado detention or other restrictions on access to counsel and family; the absence of adequate medical care; and the lack of redress for abuses; in combination with obstacles to the effective monitoring of places of detention, render diplomatic assurances inherently unreliable as an effective safeguard against torture and other ill-treatment. In a judgment issued in July 2007, the UK Court of Appeal acknowledged that a country’s routine lack of compliance with its legally-binding treaty obligations is likely to spill-over to its compliance with a diplomatic assurance: “If a country is disrespectful of international norms and obligations, it is likely to be no less disrespectful of its obligations under a lower-level instrument such as a diplomatic note.”
  

Mistreatment in Custody

3.
Jordanian intelligence operatives and law enforcement officers have a record of ill-treating persons in their custody, including in a manner amounting to torture.  Detainees are abused in order to extract information and as punishment. Ill-treatment has occurred at police stations;
 specialized law enforcement agencies, such as the Criminal Investigation Department
 and the Anti-Drugs Bureau;
 in the GID;
 and within the ordinary penal system.
  The information below focuses on mistreatment in GID custody and in the general penal system because at various stages, terrorism and national security suspects could be detained or incarcerated in either system. 


General Intelligence Department

4.
The GID has one detention facility in Amman, located within its overall headquarters, although suspects have occasionally been held for short periods in one of the GID’s satellite offices around the country.
  Credible allegations of mistreatment in the custody of the GID—documented by Human Rights Watch, Amnesty International, and the UN special rapporteur on torture—have included long-term solitary confinement, sometimes with incommunicado detention;
 enforced disappearances;
 beatings on the soles of the feet (falaqa); beatings with fists, truncheons, batons, plastic pipes, tree branches, electrical cables, and tree branches;
 suspension by the arms from an elevated position; forced stress positions for hours at a time;
 forced imitation of animal behavior;
 mock executions; threats of rape and other physical harm, including to family members;
 sleep deprivation; 
 and threats of indefinite detention and of summary deportation.
 

Penal System
5.
Credible allegations of mistreatment within the general penal system have included beatings by prison personnel, including with sticks; suspension from an elevated position; small-group isolation; 
 forced ingestion of diarrhea-inducing castor pills; and deprivation of water during hunger strikes. 
 In some cases, detainees alleged that they were subjected to prolonged solitary confinement; infliction of electric shocks to the body;
 and sodomy with a stick.
  Human Rights Watch researchers visited seven general prisons in Jordan between August 2007 and April 2008. All or a combination of methods cited above were alleged to have occurred in every one of the seven sites visited.

6.
All national security, or Tanzimat, inmates whose interrogation has ended are held in small-group isolation in Swaqa and Juwaida prisons. 
 In February 2009, Human Rights Watch received credible allegations of torture of Tanzimat inmates in Juwaida prison. 

Obstacles to Monitoring Places of Detention


General Intelligence Department

7.
Persistent allegations of ill-treatment of detainees in Jordan have spurred international and national efforts to monitor detainee treatment in places of detention. Despite such monitoring, abuses continue. Monitoring groups have been frustrated by the obstacles to effective monitoring placed in their way by the Jordanian government and detention center and prison officials. The International Committee of the Red Cross (ICRC) regularly visits the GID detention center in Amman, currently about once every three weeks. The National Center for Human Rights also conducts visits, with advance notice to the GID, on which it reports once a year in summary fashion, including reports on allegations of ill-treatment.
 In April 2003, the ICRC, which does not publicly reveal information about its findings, suspended for three months its visits to GID facilities due to the GID’s breaches of its agreement over visitation procedures.
 The GID has in the past hidden detainees from ICRC inspectors.
  In June 2006, the GID prevented the UN special rapporteur on torture from conducting private interviews during surprise inspections, notwithstanding that the Jordanian government had agreed to such interviews in the protocol agreed in advance with the special rapporteur.
 
8.
Detainees at the GID are typically held in incommunicado detention for at least the first week.
 Requests for meetings with lawyers have recently started to be approved, with detainee and lawyer typically meeting in the office of the military prosecutor adjacent to the detention center, and often in his presence.
 GID detainees requiring medical attention receive treatment at the “Medical City,” a military institution adjacent to the GID, and there is no provision for an independent medical examination. 
 


Penal System

9.
In the penal system, inspections are regularly carried out by the National Center for Human Rights in coordination with the Public Security Department’s Office of Grievances and Human Rights, whose officials are appointed police prosecutors.
 Separate police prosecutors have offices in some prisons and receive complaints.
 Police prosecutors have investigated complaints of ill-treatment, referring some to the Police Court for adjudication by appointed police officers acting as judges. 
  The involvement of the police in every aspect of monitoring and taking, investigating, and judging complaints compromises the integrity of any monitoring scheme for the ordinary penal system (see section below on lack of redress for victims of torture and other ill-treatment).

10.
Inmates receive medical treatment at government hospitals close to the prison, and doctors have prepared medical reports documenting beatings.
 There is no right to an independent medical review, however, and forensic doctors do not appear trained in assessing psychological ill-treatment. 
 Civilian prosecutors have recently begun to conduct prison visits, but it is believed that their focus is not on questions of treatment but on concerns such as the right to a speedy trial and detention beyond the expiration of a sentence.


Monitoring by the Adaleh Centre

11.
To the knowledge of Human Rights Watch and Amnesty International, the Adaleh Centre for Human Rights Studies, a Jordanian for-profit company, has not carried out inspections of places of detention in its own organizational capacity, nor has it sought to do so.
 Persons associated with Adaleh have participated in occasional visits in the past, including by accompanying a Human Rights Watch delegation on some visits to the GID in August 2007, while declining to participate in most of those visits. To the knowledge of Human Rights Watch and Amnesty International, Adaleh has not publicly reported concerns over ill-treatment in prisons or other detention facilities, nor has it made private representations to Jordanian officials about allegations of such abuse.

No Redress

12.
The lack of redress for torture and other ill-treatment in Jordan was well-described by the UN special rapporteur on torture in January 2007: 

A torture victim in Jordan who seeks redress, especially one who is a criminal suspect still in detention, faces an impenetrable wall of conflicting interest. In simple terms, the person whom a suspect is accusing of committing torture is the same person who is guarding him or her, and the same person who is appointed to investigate and prosecute the allegations of torture being made against him.

13.
No right exists under Jordanian law to file civil suits for damages against law enforcement officials accused of ill-treatment. An ad-hoc tribunal convened by the director of the GID is responsible for adjudicating any allegations of ill-treatment by GID officers.
 To Human Rights Watch’s knowledge, this tribunal has never been convened.
 

14.
The King of Jordan and the top echelon of the GID have categorically denied all allegations of ill-treatment in GID custody.
 In January 2007, the UN special rapporteur on torture called for a criminal investigation of the then-head of the GID, based on allegations of his personal involvement in torture practices.

15.
In the penal system, the Jordanian Public Security Law allows police prosecutors to either refer persons accused of ill-treatment to the Police Court or to discipline them internally.
  There are no known criteria for deciding which cases are prosecuted. There is no definition of ill-treatment in Jordanian law, although torture was made a criminal offence in 2007.

16.
Out of hundreds of credible allegations of ill-treatment in the penal system, prosecutors have referred only a small number to the Police Court, which has ruled on a handful of such cases in the past three years, finding some of the accused guilty of offenses such as “beatings leading to death” of inmates. 
 Punishments for proven offenses involving ill-treatment have ranged from a monetary fine for a prison director leading a group of guards to beat prisoners, to two and a half years in prison for guards who beat an inmate to death.
 

17.
The policy of the Public Security Directorate has been not to make such cases public, and, if they become public, not to comment on the particulars of the cases, including the names of the offending officers, the precise charges, and the steps taken in the investigation.
  The King and the head of the Public Security Directorate and its head of prison services have acknowledged individual cases of ill-treatment, sometimes amounting to torture, in the penal system. 

Diplomatic Assurances

18.
The growing use of diplomatic assurances against torture and ill-treatment by states in the Council of Europe region is a cause of grave concern.
 The interveners submit that the use of a bilaterally-negotiated, legally unenforceable diplomatic agreement purporting to guarantee a person’s safety upon return to a country where he or she is at risk of torture and other ill-treatment undermines the absolute prohibition on torture and returns to risk of torture (the nonrefoulement obligation) under Article 3. This is both because the inherent deficiencies in assurances strongly indicate that they are not an effective safeguard against such abuse and their use represents a failure to uphold the established multi-lateral system of mutual legal obligations, including with respect to torture and other ill-treatment.
Deficiencies of Diplomatic Assurances

19.
The inherent deficiencies of diplomatic assurances lie in the dynamics of torture and the inability to detect such abuse; the limits of post-return monitoring schemes, including the lack of independence of local monitors; and the lack of incentive for governments’ to investigate breaches and hold perpetrators accountable.


Inability to Detect Abuse

20.
Torture is criminal activity of the most serious kind. It is practiced in secret, with the complicity of prison staff and medical personnel, including physicians. Sophisticated torture techniques are often difficult to detect, for example, waterboarding or mock drowning, sexual assault, use of electricity, and various forms of psychological abuse. The inability of a detainee or his representative to compel prison authorities to provide medical care for the gathering of forensic evidence of abuse, as is the case in Jordan, further militates against detection.   


21.
Persons subjected to torture are often reluctant to speak about the abuse they have suffered. In many countries, including Jordan, returned persons are often held incommunicado, without access to lawyers, family members, and the media. Even when lawyers are given permission to see their clients, interviews are often conducted in the presence of prison staff, government officials or security services personnel. Under these circumstances, detainees are often afraid to complain to anyone about the abuse for fear of reprisals against them or their family members.

22.
Maher Arar, a Canadian-Syrian citizen sent back in October 2002 via Jordan to Syria from the United States based on diplomatic assurances against torture, personally experienced this dilemma. After arriving in Amman on a private plane chartered by the US government, Arar was held by the GID, physically assaulted, bundled into a car, and driven to Syria. 
  Once in Syrian custody, Arar stated, he suffered severe beatings, incarceration in a tomb-like cell infested with rats, and psychological abuse, but feared further reprisals if he disclosed the abuse to Canadian consular officials who conducted a series of monitoring visits with him in prison:

I was told not to tell anything about the beating, then I was taken into a room for a ten minute meeting with the [Canadian] consul. The colonel was there, and three other Syrian officials including an interpreter. I cried a lot at that meeting. I could not say anything about the torture. I thought if I did, I would not get any more visits, or I might be beaten again…The consular visits were my lifeline, but I also found them very frustrating. There were seven consular visits, and one visit from members of Parliament. After the visits I would bang my head and my fist on the wall in frustration. I needed the visits, but I could not say anything there.

23.
The final report of a special Canadian commission of inquiry into Canada’s role in Arar’s transfer confirmed that Arar was tortured and ill-treated while imprisoned in Syria, with profound, devastating, and continuing effects on his physical, psychological, social, and economic well-being.
  On the issue of diplomatic assurances, the commission acknowledged that Arar’s case is a clear example of the problems inherent in relying on diplomatic assurances against torture.
   


Deficiencies of Post-Return Monitoring Schemes

24.
Some governments, however, argue that diplomatic assurances backed-up with post-return monitoring can guarantee a person’s safety on return.  In addition to problems with detection and detainees’ possible reluctance to reveal abuse for fear of reprisals, post-return monitoring of a single, isolated detainee raises serious questions with respect to confidentiality.  If monitors visit a single detainee in a prison or detention facility, the authorities will easily be able to identify who complained of abuse. Such identification could lead to further reprisals against that detainee and/or his family members. In order to avoid involuntary identification of individuals who complain of abuse and to get an undistorted picture of the true situation in the place of detention, the International Committee of the Red Cross (ICRC) thus requires as a pre-condition to its visits, among other things: the right to see all prisoners who come within its mandate and to have access to all places at which they are held; the right to speak with prisoners in private, without any third parties being present; the right to repeat its visits to all prisoners of its choice if it considers that the situation so warrants, and to do so as often as it wishes.
 

25.
The UN special rapporteur on torture has rejected the proposition that occasional visits to a single detainee—in the absence of independent monitoring of all places of detention in a country and continuing, unhindered access to all detainees in private and without notice—can be an effective safeguard against torture and ill-treatment. In an August 2005 report, the special rapporteur stated that “the evidence of documented cases is that monitoring does little to mitigate the risk.”
 
26.
The Council of Europe Commissioner on Human Rights has cogently articulated the risks associated with such individual monitoring schemes:

No one must be deported to countries where they risk torture. The attempts to overcome this prohibition through “diplomatic assurances” are not acceptable. Governments which have used torture cannot be trusted to make an exception in an individual case through a separate bilateral agreement. Moreover, respect for such promises is very difficult to monitor. It is absolutely wrong to put individuals at risk through testing such dubious assurances.

27.
As noted above, officials that engage in torture or other ill-treatment are often skilled at preventing any visible manifestations, and are typically capable of ensuring, through threats of reprisal, that no complaints would be heard by visiting monitors. Even where carried out by a professional and dedicated organization, visits to places of detention, while constituting a crucial element in the prevention of torture and other ill-treatment, are far from being sufficient on their own to prevent them. The ICRC’s experience in Iraq and Guantánamo Bay, where torture and ill-treatment were inflicted extensively even though the ICRC was conducting regular visits, monitoring abuse and protesting consistently, are a stark recent example.
 It should be noted that the ICRC itself has never claimed that visits by its staff to places of detention are all that is needed to safeguard against torture and ill-treatment, and have refused to take part in monitoring diplomatic assurances.
 The European Committee for the Prevention of Torture (CPT) has also refused to undertake a monitoring role under diplomatic assurances
  


Lack of Independence of Local Monitors

28.
Some governments, including the UK and the US, have proposed contracting with local human rights and civil society groups to conduct post-return monitoring of individual detainees returned to their home or third countries in reliance on diplomatic assurances. But such groups in countries where torture and ill-treatment, in addition to fair trial and other human rights abuses, are routine are often not sufficiently independent to carry-out prison monitoring.  Nor do they possess the authority to gain access to facilities without advance notice, to effectively lodge complaints of torture and other ill-treatment with prison and governmental authorities, or to exert the pressure on those authorities necessary to halt the abuse. Indeed, often these groups are the targets of harassment and intimidation by their governments and they have little or no authority to bring torture abuses to light and to hold their governments accountable. 


Lack of Incentive to Reveal Breach

29.
Neither the sending nor the receiving government has any incentive to bring torture abuses to light. If a breach of the assurances were to be revealed, the sending government would be forced to admit a violation of its absolute obligation not to transfer a person to a place where he was at risk of torture and other ill-treatment, and the receiving state would be implicated in a violation of the absolute ban on torture. The disincentive is inherent in governments’ usual reluctance to admit human rights violations (illustrated all too well by routine denials that any abuses occur at all) and, moreover, in cases where diplomatic assurances are at play, by the desire on the part of the sending government in particular to ensure that national security deportations can go forward in the future in reliance upon such assurances. In addition, because diplomatic assurances are unenforceable promises, a government that breaches them is extremely unlikely to experience any serious consequences. Local groups contracted to conduct monitoring may also lack a real incentive to make public any breaches detected, especially where the terms of their appointment explicitly prohibit them from doing so.
    

Failure to Uphold the Existing System of Mutual Legal Obligations

30.
Under customary and treaty law, all states have a legal interest, at once joint and individual, in ensuring that torture and other ill-treatment by other states are prevented and prohibited, and that all persons are protected from such treatment, anywhere and in all places given the erga omnes nature of the prohibition against torture and other ill-treatment.
 Implicit in such a legal interest is a general obligation to cooperate and utilise the machinery of international enforcement and remedy in good faith towards these ends.
 This obligation is given particular force by the fact that the prohibition of torture is also a jus cogens peremptory norm.

31.
In a case where diplomatic assurances against torture or other ill-treatment are procured, the sending state seeks to give priority to its perceived national interest in deporting, extraditing, expelling or otherwise transferring the individual in question, over using the established legal machinery to seek the fulfillment of the existing legal obligation owed to it by the receiving state vis-à-vis the ongoing situation of torture and other ill-treatment more generally. By so doing the sending state implicitly tolerates, and may even in effect encourage, the continuation of the broader situation of violations in the receiving state. This undermines the multilateral system of treaties and preventive and remedial measures aimed at stopping torture and other ill-treatment. 
  

Jurisprudence on Diplomatic Assurances

United Nations Treaty-Bodies

32.
International and regional jurisprudence supports the proposition that diplomatic assurances from states where there are “substantial grounds” for believing that a returnee would be at risk of torture
 or from states where torture and ill-treatment are a “recalcitrant and enduring” problem do not provide an effective safeguard against such abuse.  In the 2005 UN Committee Against Torture case of Agiza v Sweden and the 2006 Human Rights Committee case of al-Zery v Sweden the respective committees held that diplomatic assurances from Egypt were insufficient to protect the men—expelled from Sweden to Egypt in collusion with the US Central Intelligence Agency (CIA) in December 2001—against mistreatment in violation of Sweden’s treaty obligations.
   

33.
The Committee Against Torture concluded in the 2007 case of Pelit v Azerbaijan that Azerbaijan’s extradition of Elif Pelit, alleged to be associated with the PKK, to Turkey in October 2006 violated article 3 of the Convention Against Torture, despite diplomatic assurances against torture and ill-treatment from the Turkish authorities prior to her transfer.
 

European Court of Human Rights

34.
A series of judgments by this Court in 2008-2009—Saadi v Italy, Ismoilov v Russia, Ryabikin v Russia, and Ben Khemais v Italy—has set out the approach the Court has taken to European governments’ efforts to use diplomatic assurances against torture to send home unwanted aliens labeled as threats to national security.
  In each of these cases, the Court ruled decisively that these states cannot circumvent the nonrefoulement obligation enshrined in the European Convention on Human Rights by invoking bilaterally-negotiated, non-binding political agreements. In each case, the Court determined that the diplomatic assurances were not sufficient to safeguard against abuse upon transfer to the receiving country.  

35.
In the Saadi judgment, the Court held that assurances, such as those proffered by the Tunisian authorities, that merely restate domestic legal and international treaty obligations “are not in themselves sufficient to ensure adequate protection…where…reliable sources have reported practices resorted to or tolerated by the authorities which are manifestly contrary” to the ECHR.
  The Ismoilov judgment against Russia halted the extradition of thirteen Uzbek refugees to Uzbekistan: “The Court is not persuaded that the assurances from the Uzbek authorities offered a reliable guarantee against the risk of ill-treatment.”
  Taking note of Turkmenistan’s extremely poor conditions of detention, as well as the practice of torture and ill-treatment, the Court’s judgment in Ryabikin ruled against Russia’s planned extradition of a Turkmen alleged white collar criminal, stating that assurances from his country of origin were not sufficient to ensure adequate protection against ill-treatment.
  

36.
Sami Ben Khemais Essid had already been deported to Tunisia, in violation of an order for interim measures, when this Court ruled in Ben Khemais v Italy that Tunisia’s diplomatic assurances were not sufficient to ensure against Ben Khemais’ ill-treatment in the future and found Italy in violation of Article 3.
  The Court invoked its judgment in Saadi, which concluded that “international reports mentioned numerous and regular cases of torture and ill-treatment meted out in Tunisia to persons suspected or found guilty of terrorism and that visits by the International Committee of the Red Cross to Tunisian prisons could not exclude the risk of subjection to treatment contrary to Article 3” and “in virtually all cases the authorities had failed to carry out investigations or bring the alleged perpetrators to justice.”
 

Expert Opinion on Diplomatic Assurances

37.
A number of international experts have opposed reliance on diplomatic assurances against torture and ill-treatment in a variety of transfer contexts.  In a February 2006 speech, the then-United Nations High Commissioner on Human Rights, Louise Arbour, stated categorically that assurances should not be relied upon in any transfer context.
  In a March 2006 letter from the High Commissioner opposing the establishment of guidelines for the use of assurances against torture in the Council of Europe region, the High Commissioner stated, “I strongly share the view that diplomatic assurances do not work as they do not provide adequate protection against torture and ill-treatment.”
   

38.
In its final report of January 30, 2007, the European Parliament’s Temporary Committee on illegal CIA activity in Europe (TDIP) called on European Union member states to rule out the acceptance of diplomatic assurances from third countries “as a basis for any legal extradition provision, where there are substantial grounds for believing that individuals would be in danger of being subjected to torture or ill-treatment.”
 

39.
The UN Special Rapporteur on Torture has stated his firm opposition to reliance upon diplomatic assurances against torture and ill-treatment in all transfer contexts, expressing concern that this practice reflects a tendency on the part of states to circumvent the international obligation not to deport a person if there is a serious risk that he or she might be subjected to torture.
 

The prohibition of torture is absolute, and States risk violating this prohibition—their obligations under international law—by transferring persons to countries where they may be at risk of torture. I reiterate that diplomatic assurances are not legally binding, undermine existing obligations of States to prohibit torture, are ineffective and unreliable in ensuring the protection of returned persons, and therefore shall not be resorted to by States (emphasis added).
 

40.
The European Committee for the Prevention of Torture’s 15th General Report expressed concern about reliance on diplomatic assurances in light of the absolute prohibition against torture: “Fears are growing that the use of diplomatic assurances is in fact circumventing the prohibition of torture and ill-treatment. The seeking of diplomatic assurances from countries with a poor overall record in relation to torture and ill-treatment is giving rise to particular concern.”

Domestic Criticism of Diplomatic Assurances

41.
A detailed report issued in May 2006 by the Parliamentary Joint Committee on Human Rights concluded that the UK’s policy of employing diplomatic assurances to effect deportations of national security suspects left the committee with “grave concerns that Government’s policy …could place deported individuals at real risk of torture or inhuman and degrading treatment, without any reliable means of address.” 
 The Committee also commented on how the government’s policy undermines the absolute prohibition on returns to risk of torture and threatens to place the UK in violation of its binding international obligations:

[UK policy] could well undermine well-established international obligations not to deport anybody if there is a serious risk of torture or ill-treatment in the receiving country. We further consider that, if relied on in practice, diplomatic assurances such as those to be agreed under the Memorandum of Understanding with Jordan…present a substantial risk of individuals actually being tortured, leaving the UK in breach of its obligations under Article 3 UNCAT, as well as Article 3 ECHR.
  

42.
The House of Commons Select Committee on Foreign Affairs also expressed concern about the UK’s policy with respect to deporting persons to places where they were at risk of torture and ill-treatment.
 The report noted that Manfred Nowak, the UN's special rapporteur on torture, has said that "the plan of the United Kingdom to request diplomatic assurances for the purpose of expelling persons in spite of a risk of torture reflects a tendency in Europe to circumvent international obligations.”
 

The Use of Closed Material to Determine Risk of Ill-Treatment on Return
43.
A central feature of the UK’s Special Immigration Appeals Commission (SIAC) has been the consideration of “closed material” and the use of “special advocates.” Closed material is evidence (typically classified intelligence material) that the Secretary of State believes would be damaging to national security or otherwise harmful to the public interest if it were to be disclosed to the appellant or his chosen lawyers. Accordingly, the Special Immigration Appeals Commission Act 1997 (“the 1997 Act”) enables SIAC to hold closed hearings (i.e. ex parte, in camera hearings) to consider the closed material in the absence of the deportee and his lawyers. In essence, then, “closed material” is a form of secret evidence.

44.
To ameliorate the obvious unfairness of non-disclosure of closed material to the deportee and his lawyers, the 1997 Act further provides for the appointment of a “special advocate” to represent the interests of the appellant in all closed hearings before SIAC. However, the special advocate is prohibited from discussing any of the closed evidence with the deportee or his lawyers.

45.
The procedural fairness of using closed material in SIAC proceedings was previously considered by the Grand Chamber in A and others v United Kingdom.
 Among other things, the Grand Chamber noted that the use of special advocates had “attracted considerable criticism, including from the Appellate Committee of the House of Lords, the House of Commons Constitutional Affairs Committee, the Parliamentary Joint Committee on Human Rights, the Canadian Senate Committee on the Anti-Terrorism Act, and the Council of Europe Commissioner for Human Rights.”
 It also noted that a number of serving special advocates had themselves highlighted:

the serious difficulties they faced in representing appellants in closed proceedings due to the prohibition on communication concerning the closed material. In particular, the special advocates pointed to the very limited role they were able to play in closed hearings given the absence of effective instructions from those they represented.

46.
However, the case of A and others v United Kingdom only concerned the use of closed material in relation to the risk of determining a detainee’s risk to national security in the UK. It did not consider the additional procedural difficulties of using closed material and special advocates to determine the risk of ill-treatment in the country of return.

47.
Section 5(3) of the Special Immigration Appeals Commission Act 1997 (‘the 1997 Act’) allows the Lord Chancellor to make rules governing the Commission’s procedures, including to: 

(a) make provision enabling proceedings before the Commission to take place without the appellant being given full particulars of the reasons for the decision which is the subject of the appeal, 

(b) make provision enabling the Commission to hold proceedings in the absence of any person, including the appellant and any legal representative appointed by him,

48.
Section 5(6) directs that, when making rules, the Lord Chancellor shall have regard to, among other things:

(b) the need to secure that information is not disclosed contrary to the public interest.

49.
However, the language of rule 4(1) of the Special Immigration Appeals Commission (Procedure) Rules 2003 allows for evidence to be withheld from a deportee and his lawyers on a broad range of grounds not limited to national security:

When exercising its functions, the Commission shall secure that information is not disclosed contrary to the interests of national security, the international relations of the United Kingdom, the detection and prevention of crime, or in any other circumstances where disclosure is likely to harm the public interest. 

50.
Notwithstanding the broad terms of rule 4(1), the government did not seek to rely on closed evidence in relation to the issue of safety on return prior to August 2005, when Prime Minister Tony Blair announced a “new approach to deportation orders.”
 In the first case involving the new policy, A and others v Secretary of State for the Home Department, the government was directed in October 2005 by SIAC to disclose evidence on safety on return to the defendants by 30 November. By March 2006 it had failed to do so.
 In July 2006, SIAC ruled that there was nothing in the 1997 Act or the 2003 procedural rules that required the Secretary of State to disclose his evidence relating to safety on return, so long as he was satisfied that its disclosure would be contrary to the public interest. SIAC also held that there was no obligation on the Home Secretary to disclose “in open all material relevant to the issue of safety on return which the [Home Secretary] may produce, whether he specifically relies on it or produces it because it may assist [a defendant].”
 Much of the closed material which the special advocates had argued should be disclosed to the defendants in SIAC cases related to the details of the UK’s negotiations with the regimes concerning the treatment of suspects (including guarantees of due process, a fair trial, and guarantees of religious freedom while in detention).
51.
In RB (Algeria),
 the House of Lords upheld SIAC’s conclusions. Senior Law Lord, Lord Phillips, with whom the other Law Lords concurred, said:

It is in the public interest that diplomats should be free to make frank reports in the confidence that these will not be put into the public domain. It is also in the public interest that Ministers and officials in this country should be able to exchange information in confidence with their counterparts in other countries. For these reasons I consider that there are cogent considerations of policy that are capable of justifying the use of closed material provided that these considerations are not outweighed by the other relevant factors. 

52.
Lord Phillips then set out three reasons why it would not be unfair to withhold from a deportee evidence concerning the risk of his being ill-treated on return:

· Unlike a defendant in control order proceedings who is confronted by a secret allegation, Lord Phillips asserted that a defendant before SIAC will “normally be aware” of the facts that are personal to him, “and  indeed he will be relying on them to establish the risk that he faces on his return. His situation is not that of an individual who is unaware of the case that is made against him;”

· Lord Phillips asserted that most of the government’s closed evidence on the issue of safety on return is not “information personal to the deportee,”
 therefore the defendant could not be prejudiced by his lack of knowledge of the government’s material because there is nothing that he personally could say to rebut it;

· Even if negotiations with a foreign regime did include allegations made by the security services of the receiving State about the defendant’s activities (allegations which the defendant would be best-placed to rebut) such allegations would in Lord Phillips’ view “not be of much relevance’” to determining the issue of safety on return in any event.
 “Even if he is in a position to demonstrate that suspicions held about him by the receiving state are groundless,” said Lord Phillips, “this will not have significant bearing on the risk that he will face on his return.”
 In such situations, he held, the defendant was not disadvantaged by being represented by a special advocate with whom he could not communicate, because it was not “critically important” for the special advocate to “obtain input” from the deportee about the closed evidence.
 

However, the interveners submit that the above conclusions are ill-founded for the following reasons.

53.
First, although it is true that deportees will typically have personal knowledge of some of the facts relevant to the issue of safety on return (e.g. their previous arrest and detention by the foreign regime), it does not logically follow that they will not thereby be seriously disadvantaged by lack of knowledge of the government’s case. In particular, the lack of sufficient detail about the government’s case means that the deportee will not know which specific facts in his personal knowledge are relevant and which are irrelevant. Nor will the special advocate be permitted to ask questions of the deportee to elucidate the relevant information, lest the questions inadvertently disclose details of the closed material. The deportee is therefore effectively in the dark as to the case he must meet.

54.
Although Lord Phillips is correct that the issue of risk on return does not involve allegations against the deportee per se, the issue is still dealt with through adversarial proceedings. In cases before SIAC, moreover, the government’s case will inevitably be that the deportee is a risk to national security and that it is safe to return him to his country of origin. Accordingly, the government has an obvious interest in presenting the relevant evidence on the risk of ill-treatment in the most favourable light possible. It is therefore appropriate to treat the issue of safety on return as a case that is being made by the government against a deportee. In such circumstances, the requirement of procedural fairness is not that the deportee needs to know the allegations against him, but that he needs sufficient details of the government’s case on the issue of safety on return to “enable him to give effective instructions” to the special advocate representing him.

55.
Second, Lord Phillips’s assertion that most of the government’s closed evidence on the issue of safety on return is not “information personal to the deportee” lacks a clear factual basis, for the appeals in RB (Algeria) were conducted “on the basis of the open evidence alone” and the Law Lords did not inspect the closed material.
 It is, of course, probable that much of the closed material relied upon by the government on the issue of safety on return includes “a substantial body of information about conditions prevailing in the country in question, including personal information about public figures and other individuals in that country” that “has been obtained in circumstances, or in terms, that could, if made public, cause serious prejudice to relations between the United Kingdom and that country.”

56.
However, since nobody outside of closed session knows what is contained in the government’s case, it is impossible to say to what extent it involves “information personal to [a] deportee.” It may well be that much of the material is related to matters outside the defendant’s personal knowledge, but there is little in any of the open judgments to indicate this one way or another. Even SIAC, which considered the secret evidence at length, would only be able to speculate on which parts of it related to facts within the defendant’s personal knowledge. Just as the defendant is in the dark about the scope of the secret evidence, the court is in the dark about the scope of the defendant’s knowledge of particular facts that may be addressed by the secret evidence. Lord Phillips’s prediction that it is “not likely” that the defendant will be able to say anything in relation to the government’s closed evidence is, therefore, speculative in the extreme.

57.
As to Lord Phillip’s third point, as mentioned above there is little reason to believe that closed material concerning risk of ill-treatment on return is likely to consist entirely or even primarily of any suspicions of the receiving government about the individual in question. As to all the other kinds of information – practices of detaining authorities in the receiving state etc – over which the sending government might wish to invoke secrecy, it would be a mistake to suppose that nothing the deportee could say in reply would have a “significant bearing on the risk that he will face on his return.”
 In the interveners’ submission, the fundamental importance of a person’s right to know the evidence against him lies not in being able to rebut each and every allegation concerning a fact in issue but in having the opportunity to rebut it. It rests on the simple truth that nobody knows what a party may say in response to some unknown piece of evidence until they have been given the chance to respond. As Lord Justice Sedley said in the case of AF “the answer to [the] question—what difference might disclosure have made?—is that you can never know.”
 

58.
Reliance upon closed material is unfair at the best of times. It is all the more unsatisfactory in the context of proceedings where the deportee alleges that he faces a real risk of torture and other ill-treatment contrary to Article 3, and where evidence that is said by the government to be relevant to the assessment of that risk is not disclosed to the deportee.

59.
It was a central part of the House of Lords decision in RB (Algeria) that this use of closed evidence to determine the risk of safety on return was not unfair because of the safeguard offered by the use of special advocates.
 Indeed, two Law Lords went further to offer their prediction that the European Court of Human Rights would ultimately approve the use of special advocates in SIAC cases. Lord Hoffman said that, although the Court in Chahal did not have the opportunity to consider the SIAC model directly, he felt that it “would have had little difficulty in accepting the SIAC procedure as adequate.”
 Lord Hope noted that although “[t]he Strasbourg court has not yet had the opportunity to say whether or not [SIAC] meets with its requirements … it is hard to see why it should not say that it does.”

60.
However, as the judgment of the Grand Chamber in A and others v United Kingdom makes clear, the use of closed proceedings and special advocates is far from unproblematic. That judgment was delivered on 19 February 2009 and the House of Lords judgment in RB (Algeria) was delivered the following day. Although Lord Phillips subsequently rejected any analogy between control orders and SIAC proceedings in his judgment in Secretary of State for the Home Department v AF and others,
 the interveners submit that the inherent limitations of the use of closed proceedings and special advocates that were recognised by the Grand Chamber in A and others v UK also apply to proceedings before SIAC with respect to assessing the risk of torture or other ill-treatment upon return.
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