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INTRODUCTION

1. These appeals concern the important issue of the extent to which decisions of the Upper Tribunal (‘UT’) established by the Tribunals, Courts and Enforcement Act 2007 (‘TCEA 2007’) are amenable to judicial review. The case is of considerable constitutional significance, raising fundamental issues about the rule of law and the reach of the supervisory jurisdiction of the High Court in England and Wales and of the Court of Session in Scotland. In the courts below, different conclusions have been reached north and south of the border notwithstanding that the same legislation and tribunal structure applies in both jurisdictions. However, JUSTICE submits that the correct and consistent position is in fact principled and straightforward. 
2. JUSTICE is an independent human rights and law reform organisation and is the British section of the International Commission of Jurists. On 24 January 2011 the Supreme Court granted JUSTICE permission to intervene in these appeals by way of written submissions. JUSTICE has articulated in the public and judicial arenas what it considers to be principled concerns as to the fair administration of justice, access to justice, the proper scope of judicial review and the protection of fundamental rights.

3. JUSTICE takes the following over-arching position on the issues raised by these appeals:

(1) As to the susceptibility of the UT to judicial review, JUSTICE endorses the reasoning in both Cart and Eba, noting that the Government in both Cart and Eba is not now contending that judicial review does not lie at all in respect of decisions of the Upper Tribunal.

(2) As to the scope of judicial review of the UT, JUSTICE endorses the reasoning of the Court of Session (First Division) in Eba and contends that that reasoning should apply equally to England and Wales.
4. In summary, JUSTICE makes the following submissions
:
(1) The parallels in England and Wales between the Crown Court and the UT are instructive both as to susceptibility and scope, and should inform the Court’s disposal of these appeals. The Crown Court in England and Wales is subject to full judicial review, save where expressly excluded by statute, notwithstanding that it shares many of the features of the UT which led the Court of Appeal in Cart to hold that only a limited form of judicial review applies.
(2) A further instructive analogy can be made with the Parliamentary Election Court (a UK-wide statutorily established and limited court), the decisions of which are also subject to full judicial review, notwithstanding that it too shares several features of the UT.
(3) The R (Sivasubramaniam) v Wandsworth County Court [2002] EWCA Civ 1738, [2003] 1 WLR 475 line of authority in England and Wales is not correct and the Court of Appeal in Cart was wrong to hold that the principle that judicial review is a remedy of last resort is a principle of law rather than a guide to the use of discretion. It was that conclusion which led the Court of Appeal to limit, on policy grounds, the scope of judicial review available in relation to the UT.
(4) A consistent approach should be taken north and south of the border on the question of the reviewability under the courts’ supervisory jurisdiction of a UK tribunal. The Scottish result is the correct one and should be adopted in both jurisdictions.
5. To avoid duplication, JUSTICE adopts the summary of the provisions of the TCEA 2007 and its legislative background as set out in Cart’s Printed Case at [28]-[52].  JUSTICE also adopts the summary of the primary relevant case law interpreting Anisminic v Foreign Compensation Commission [1969] 2 AC 147 as set out in Cart’s Printed Case at [11]-[27].
A. ANALOGY WITH REVIEWABILITY OF CROWN COURT INDICATES UT IS SUBJECT TO FULL JUDICIAL REVIEW
6. JUSTICE would emphasise the importance of considering by analogy the reviewability in English law of Crown Court (‘CC’) decisions. The comparison is valid because of the submissions made by the Government in the courts below and in these appeals concerning the designation and status of the UT and the statutory structure:
(1) In Cart, the Secretary of State’s initial argument before the Court of Appeal was that as a result of these features the UT is an ‘alter ego’ of the High Court and so is not susceptible to judicial review at all. That position was not maintained in oral argument, the Secretary of State instead arguing by reference to the same features that Parliament had taken a policy decision to place the UT wholly beyond the reach of judicial review: see Sedley LJ at [11] and [19].  
(2) In Eba, the Advocate General pursued a similar ‘alter ego’ argument in Scots law: that having regard to the characteristics of the UT, including its constitution, jurisdiction and powers, and its relationship with the Court of Session, it should properly be regarded as having a status so closely equivalent to the latter that its decisions were not appropriately amenable to the Court of Session’s supervisory jurisdiction: see the Lord President at [14] and [51]. 
(3) In its Case in these appeals, the Government again relies on the features of the UT as indicative of Parliamentary intention that judicial review of the UT should be restricted: see the Government’s Case at [8]-[16] in particular.
7. Given the emphasis placed on the designation and status of the UT and the statutory structure, it is appropriate to consider the reviewability of courts and bodies which share similar features. The CC is a striking example, which has the following characteristics in common with the UT:
(1) The CC was created by statute and its powers derive exclusively from statute. The CC was established by the Courts Act 1971 and its powers are now primarily set out in the Senior Courts Act 1981 (‘SCA 1981’). The UT was created by the TCEA 2007 and enjoys powers solely under that Act.
(2) The CC is a superior court of record: SCA 1981, s.45(1). So too is the UT: TCEA 2007, s.3(5). The CC is moreover one of the ‘Senior Courts’ which were formerly collectively called the ‘Supreme Court’: SCA 1981, s.1(1).

(3) In relation to the attendance and examination of witnesses, any contempt of court, the enforcement of its orders and all other matters incidental to its jurisdiction, the CC has the same powers, rights, privileges and authority as the High Court: SCA 1981, s.45(4). The same is true of the UT: TCEA 2007, s.25(1)-(2).
(4) The CC has statutory appellate functions. For example, the CC hears appeals from magistrates’ courts against conviction and/or sentence (Magistrates’ Courts Act 1980, s.108(1)), which are by way of rehearing (SCA 1981, s.79(3)). Equally, the UT hears appeals on points of law from the First-tier Tribunal under TCEA 2007, ss.11-12.

(5) The CC’s inferior courts (i.e. magistrates’ courts) are subject to judicial review, de novo appeal to the CC and case stated appeals to the High Court. This does not affect the CC’s susceptibility to judicial review. Equally, the UT’s inferior courts (First-tier Tribunal) are also subject to appeals (e.g. on points of law to UT).

(6) The CC is itself subject to statutory appeals. For example, the Court of Appeal hears appeals from the CC against conviction and/or sentence on indictment (Criminal Appeal Act 1968, ss.1 and 9). Moreover, subject to certain exceptions, a CC decision can be challenged as wrong in law or in excess of jurisdiction by way of case stated to the High Court: SCA 1981, s.28(1)-(2). The UT is subject to appeals to the Court of Appeal on points of law: TCEA 2007, s13.
(7) The CC’s judges may be High Court judges or Court of Appeal judges and where a High Court judge is exercising the jurisdiction of the CC, he or she is a CC judge: SCA 1981, s.8(1). Equally, Court of Appeal judges may sit in the UT: TCEA 2007, s.6. 
8. Notwithstanding these seven common features, which the UT shares, the CC is subject to full judicial review, subject only to a limited exception in respect of matters relating to trial on indictment, as provided in SCA 1981, s.29(3): 
In relation to the jurisdiction of the Crown Court, other than its jurisdiction in matters relating to trial on indictment, the High Court shall have all such jurisdiction to make  mandatory, prohibiting or quashing orders as the High Court possesses in relation to the jurisdiction of an inferior court.

9. That is a limited exclusion which reinforces (a) the overall susceptibility of the CC to full judicial review and (b) the need for express statutory provision for judicial review to be excluded in specific cases on policy grounds – here, to prevent criminal trials from being delayed by applications for judicial review: see Re Smalley [1985] AC 622 at 642 (Lord Bridge), approved in Re Ashton [1994] 1 AC 9 at 17 (Lord Slynn), R v Manchester Crown Court, ex p DPP [1993] 1 WLR 1524 at 1529-1530 (Lord Browne-Wilkinson) and R v DPP, ex p Kebilene [2000] 2 AC 326 at 369-370 (Lord Steyn).
10. The Supreme Court recently re-emphasised that the principle of legality requires that common law rights of access to justice, as part of the rule of law, can only be curtailed by express statutory words: Ahmed v HM Treasury [2010] UKSC 2, [2010] 2 AC 534 at [75]-[80], [146], [185], [240] and [249]. By enacting the proviso in section 29(3), Parliament recognised the need for express words to be used in order to depart from what would otherwise be the position – that all decisions of the CC would be subject to judicial review.
11. A contrary view was taken in R v Chelmsford Crown Court, ex p Chief Constable of Essex [1994] 1 WLR 359 at 367, 369: 

The argument is this: the power of this court to supervise by way of judicial review is exercisable over inferior courts and tribunals but not over superior courts. The Crown Court is a superior court of record and therefore, as a general proposition, this court has no supervisory power in relation to the Crown Court exercising its jurisdiction. …

Sections 28 and 29(3) of the Supreme Court Act 1981 therefore expressly granted powers to this court which it would not otherwise have to supervise the decisions of the Crown Court in relation to matters there defined… It is wrong… to regard section 29(3) of the Act of 1981 as imposing a limitation. On the contrary, what sections 28 and 29(3) of the Act of 1981 did was to grant to this court jurisdiction and powers which this court otherwise would not have had…

12. But that stark reasoning is inconsistent with the careful analysis of the origins and status of ‘superior court of record’ by Laws LJ in Cart at first instance. And later cases also suggest that s.29(3) is indeed viewed as a restriction on jurisdiction, rather than a jurisdiction-conferring power. In R(D) v Central Criminal Court [2004] Cr App R 41, for example, Scott Baker LJ said at [35]:

There have been comments by this court and others on a number of occasions about the undesirability of the effect of s.29(3) of the Supreme Court Act 1981 in prohibiting judicial review in certain cases. In my judgment, it would be in the interests of justice generally that consideration is given to the amendment of that subsection.

13. It does not appear that Sir Andrew Leggatt in his report Tribunals for Users (2001) (“the Leggatt Report”) regarded s.29(3) as a jurisdiction-creating provision either: [6.31]ff.  And, as the Court of Appeal in Cart noted at [15], Sir Andrew’s proposal that judicial review of the UT be expressly excluded by a clause in the TCEA 2007 modelled along the lines of s.29(3) was not ultimately adopted.

14. Furthermore, in this context, it is notable that s.18(5) of the TCEA 2007 excludes from the UT’s ‘original “judicial review”
 jurisdiction’ anything done by the Crown Court. That is because the UT is, at most, a tribunal equivalent in status to the Crown Court (also a superior court of record) and therefore it would be inappropriate to permit the UT to review decisions of the Crown Court. It re-enforces the proposition that the UT is undoubtedly inferior to the High Court which can, subject to s.29(3), subject the Crown Court to its full supervisory jurisdiction. 
15. Approached by reference to the CC, it is apparent that none of the features of the UT identified above, singly or cumulatively, can deprive the High Court of its full judicial review jurisdiction in respect of the UT. In particular, Laws LJ in Cart at first instance conducted a detailed examination of the origins and status of ‘superior court of record’. The CC’s susceptibility to judicial review takes the matter further and makes the position absolutely clear that the statutory label ‘superior court of record’ does not inhibit full judicial review of such a court: cf. the Government’s Case at [26]-[27]. Nor does the fact that Parliament has expressly provided a right of appeal to the Court of Appeal in respect of some, but not all, decisions of the UT.
16. Moreover, there is nothing novel or inappropriate in the possibility that a decision of a High Court judge or even a Court of Appeal judge sitting in the UT could be subject to judicial review by a High Court judge sitting in the Administrative Court. Such situations can and do already occur in relation to CC decisions without any impropriety arising, as Lord Bridge noted in Re Smalley [1985] AC 622 at 641-642:
I see no inconsistency with the ‘status and dignity’ of a judge of the Crown Court that his decision should be subject to judicial review. A Crown Court judge may be the Lord Chief Justice, a High Court judge, a circuit judge, a recorder or an assistant recorder. A Divisional Court called on to review a decision of the Crown Court will normally be constituted by a Lord Justice of Appeal and one or two High Court judges. From 1907 to 1966 whenever the Lord Chief Justice went on circuit and presided at assizes, as he frequently did, any appeal against conviction or sentence in a case tried before him lay to the old Court of Criminal Appeal, which was in such a case necessarily constituted by three puisne judges. I have never heard it suggested that this was inconsistent with the status and dignity of the Lord Chief Justice. 
17. Equally, Court of Appeal judges can and do conduct inquests, for example, and their decisions in that capacity are subject to judicial review. Examples include challenges to decisions of Scott Baker LJ when conducting the Princess Diana inquest (R (Al Fayed) v Assistant Deputy Coroner of Inner West London [2008] EWHC 713 (Admin)) and Hallett LJ when conducting the inquest into the deaths of the victims of the bombings in London on 7 July 2005 (R (Secretary of State for the Home Department) v Assistant Deputy Coroner for Inner West London [2010] EWHC 3098 (Admin)). And many of the decisions of Lord Saville during the Bloody Sunday Inquiry were subject to judicial review: e.g. R(A) v Lord Saville of Newdigate (Bloody Sunday Inquiry) [2002] 1 WLR 1249. 
18. JUSTICE submits that express statutory words would have been needed in order to effect any restriction on the High Court’s judicial review jurisdiction over the UT, as was done in respect of the CC in SCA s.29(3). No such express words appear in the TCEA 2007.

B. ANALOGY WITH REVIEWABILITY OF PARLIAMENTARY ELECTION COURT INDICATES UT IS SUBJECT TO FULL JUDICIAL REVIEW
19. A further instructive analogy can be made with the reviewability of the Parliamentary Election Court (‘PEC’) established under the Representation of the People Act 1983 (‘1983 Act’). In this regard the Court has the benefit of the recent decision of the Divisional Court (Thomas LJ, Tugendhat and Nicola Davies JJ) in R (Woolas) v Parliamentary Election Court [2010] EWHC 3169 (Admin). 
20. Elwyn Watkins, the Liberal Democrat candidate for the Oldham East and Saddleworth constituency in the general election on 6 May 2010, brought a petition under section 120 of the 1983 Act claiming that Philip Woolas, the successful Labour Party candidate, was guilty of illegal practices contrary to s.106 by making false statements in election leaflets. A PEC was constituted under s.123, comprising Teare and Griffith Williams JJ. The PEC found against Mr Woolas in relation to three of the statements, declared the election void by operation of s.159(1) and certified that to the Speaker of the House of Commons under s.144(1)-(2). 
21. Mr Woolas then sought judicial review, contending that the PEC had applied the wrong legal test under section 106 and so had reached a decision that was wrong in law. Mr Watkins joined the proceedings as an Interested Party and contended that judicial review did not lie in respect of decisions of the PEC. Following a detailed analysis of the PEC’s nature and functions the Court rejected that argument, holding that full judicial review lies, before holding that the claim substantially failed on the merits. 
22. What is notable about Woolas is that the Court rejected arguments advanced by the Interested Party which bore a striking resemblance to those of the Government in the instant cases. Those arguments were again based on features of the PEC said to show a Parliamentary intention to exclude judicial review:
(1) The PEC is a court of record: 1983 Act, s.123(2). The Court held at [35] that even if that designation was to be taken as a designation of the PEC as a superior court of record, such designation would nevertheless not oust judicial review, expressly agreeing with Laws LJ in Cart at first instance.
(2) The PEC has the same powers, jurisdiction and authority as a judge of the High Court (or, in Scotland, a judge of the Court of Session presiding at the trial of a civil cause without a jury 
): 1983 Act, s.123(2). However, as the Court noted at [32] and [55], the powers and the jurisdiction are made subject to the provisions of the 1983 Act, meaning that the PEC “can exercise the same powers as the judges of the High Court but within the limited jurisdiction of the election court; they are not exercising their powers and jurisdiction as High Court Judges”. That important distinction is equally applicable to the UT, whose judges have the powers, jurisdiction and authority of High Court judges but are still subject to the court-creating statute – they are not exercising their powers and jurisdiction as High Court judges.
(3) There is an alternative procedure for points of law to come before the High Court and the Court of Appeal through the case stated procedure set out at ss.146 and 157 of the 1983 Act: see the judgment at [37]. The Court held that, far from suggesting that judicial review was excluded, that procedure was a “strong pointer to the relationship of the [PEC] to the High Court as being one where the proceedings of the [PEC] on issues of law are amenable to determination by the High Court; the [PEC] is not the final arbiter on questions of law”: see [40]-[42].

(4) The PEC is composed of two High Court judges sitting together: 1983 Act, s.123(1). However, the Court held at [33] that that factor, although relevant, could not be conclusive against the availability of judicial review. The composition of the UT is even less apt to be treated as conclusive, since unlike the PEC not all of the UT’s judges are High Court judges. 
23. The analysis of the Court in Woolas applies with equal force to the UT. If anything, the position is a fortiori, for the reasons noted above and also because there were further features of the statutory scheme under the 1983 Act, which are absent from the 2007 Act, which the Interested Party relied upon in contending that judicial review did not lie:

(1) The 1983 Act provided in a ‘finality clause’ in s.144(1) that the PEC’s determination of the election petition “shall be final to all intents as to the matters at issue on the petition”. The Court construed that provision as meaning that the PEC’s decision “is a judgment in rem and in that sense is final and binding on the whole world”, but held that that “does not mean that it cannot be challenged, if the judgment has been made on a wrong interpretation of the law”, and that Parliament would have had to make express provision for that to be the case: see [45]-[47].
(2) It was argued that the history of the PEC’s creation demonstrated that Parliament had only conferred on the courts a limited adjudicative role and that the PEC was to operate as ‘the servant of Parliament’, making a determination and then immediately placing the matter back in the hands of the Speaker of the House of Commons. However, the Court held that the provisions in respect of the stating of a special case to the High Court are consistent only with Parliament’s clear acknowledgement of that principle that it is for the courts to determine the meaning of the law enacted by Parliament: see [48]-[53]. 
24. Having rejected the argument that judicial review did not lie at all in respect of the PEC, the Court was able to deal more shortly with the Interested Party’s alternative contention that any judicial review of the PEC was confined to an outright excess of jurisdiction and did not encompass other established public law grounds. Again the parallel with the arguments advanced by the Government in the instant cases is striking, and again the approach taken in Woolas is instructive. The Court had no hesitation in rejecting the argument for attenuated judicial review, holding at [58] that, having regard to the statutory provisions referred to above, Parliament never intended the PEC to be the final arbiter of the law. JUSTICE submits that the same is true of the UT.
C. THE SIVASUBRAMANIUM LINE OF AUTHORITY IS WRONG
25. The courts north and south of the border have reached different conclusions on the scope of judicial review of the UT, notwithstanding that the same legislation and the same tribunal structure applies in both jurisdictions. JUSTICE submits that the courts of England and Wales have taken a wrong turn that can be traced back to the decision of the Court of Appeal in R (Sivasubramaniam) v Wandsworth County Court [2002] EWCA Civ 1738, [2003] 1 WLR 475, and invites this Court to hold that the line of authority based on that decision is not correct.
26. In Sivasubramaniam, the claimant sought to challenge by judicial review three decisions of two circuit judges sitting in the county court: two refusing permission to appeal against a district judge’s order and one refusing to set aside a district judge’s decision in an arbitration. In respect of the latter decision, but not the other two, the claimant was entitled to apply for permission to appeal to the Court of Appeal but had not done so.
27. The Court of Appeal referred to the “long and strong line of judicial authority that has held ineffective statutory provisions purporting to oust judicial review where the challenge is to the jurisdiction” (at [36]) and held that judicial review was not impliedly ousted by the statutory scheme under the Access to Justice Act 1999 (at [44]). 
28. However, the Court went on to hold that permission should be refused where the claimant had failed to avail himself of an alternative remedy such as a statutory appeal procedure save in “exceptional circumstances”, as to which the Court stated “we find it hard to envisage what these could be” (at [48]). As to cases where leave to appeal had been sought and refused, the Court held that there were “special factors” justifying the practice of entertaining applications for permission to claim judicial review of refusals of leave to appeal by the Immigration Appeal Tribunal (at [52]). However, the same could not be said in relation to decisions of district judges in respect of which appeals lie (with permission) to a circuit judge; in that situation, Administrative Court judges should dismiss the applications summarily in the exercise of their discretion since “Parliament has put in place an adequate system for reviewing the merits of decisions made by district judges and it is not appropriate that there should be further review of these by the High Court” (at [54]). The possibility of judicial review would remain only in “very rare cases where a litigant challenges the jurisdiction of a circuit judge giving or refusing permission to appeal on the ground of jurisdictional error in the narrow, pre-Anisminic sense, or procedural irregularity of such a kind as to constitute a denial of the applicant’s right to a fair hearing” (at [56]).
29. Sivasubramaniam thus comes close to holding that: (a) as a principle of law judicial review is a remedy of last resort (i.e. adequate alternative remedies must be exhausted); (b) judicial review of a refusal to grant permission to appeal is limited to ‘exceptional circumstances’ (i.e. outright excess of jurisdiction or denial of a fair trial); and (c) the category of cases where judicial review is limited to exceptional circumstances may extend to other situations where the High Court’s supervisory jurisdiction would ‘not be appropriate’ i.e. on policy grounds, even where Parliament has not expressly ousted or limited judicial review: see Cart at [24]-[27]. 
30. Sivasubramaniam has been followed, so far as judicial review of the county court is concerned, in a series of decisions where the concept of ‘exceptional circumstances’ has been elaborated upon. In Gregory v Turner [2003] EWCA Civ 183, [2003] 1 WLR 1149, the Court of Appeal expanded on the issue of what might constitute excess of jurisdiction in “the narrow pre-Anisminic sense”, and emphasised that what was required was “at least, some fundamental departure from the correct procedures” (see [40]-[43]). In R (Strickson) v Preston County Court [2007] EWCA Civ 1132, Laws LJ held that identifying the requisite ‘exceptional circumstances’ requires a distinction to be drawn “between a case where the judge simply gets it wrong, even extremely wrong (and wrong on the law, or the facts, or both), and a case where … the judicial process itself has been frustrated or corrupted” (at [32]).

31. Moreover, the Sivasubramaniam approach has also been extended beyond the county court and applied to other statutory regimes:
(1) In R (George) v General Medical Council [2003] EWHC 1124 (Admin), Collins J held that, following Parliament’s provision of a statutory right to a High Court review of a decision of the GMC’s Interim Orders Committee to make an interim suspension order or interim conditional registration order, it would not be appropriate to allow judicial review of such decisions. 
(2) In R (G) v IAT [2004] EWCA Civ 1731, [2005] 1 WLR 1445, the Court of Appeal considered the system of statutory review of IAT decisions to refuse or grant permission to appeal to it from an adjudicator introduced by section 101 of the Nationality, Immigration and Asylum Act 2002. The Court held that Parliament’s intention was that statutory review should be used in place of judicial review (at [21]) and that, although it did not afford a right to an oral hearing, the statutory regime provided adequate and proportionate protection of the asylum seeker’s rights, so that it was appropriate for the courts to decline to entertain judicial review applications on issues which had been or could have been the subject of statutory review (at [23]-[26]). 
(3) In R (Sinclair Investments (Kensington) Ltd) v Lands Tribunal [2005] EWCA Civ 1305 the Court of Appeal approached the scope of review of decisions of the Leasehold Valuation Tribunal (‘LVT’) by reference to the adequacy of remedies under the statutory scheme. Neuberger LJ (with whom Laws and Auld LJJ agreed) held that the key question was whether the statutory scheme provides “an adequate system for reviewing the merits” of the first instance decision, and “fair, adequate and proportionate protection against the risk that [the first instance tribunal] acted without jurisdiction or fell into error”, so that judicial review would only be granted in ‘exceptional circumstances’ (at [40]). He added that even if the statutory scheme did not satisfy that test, it might nevertheless be necessary to consider “whether it is appropriate to have any, and, if so, what, fetter on the court’s ability to grant judicial review”. 
(4) Neuberger LJ sought to summarise the correct approach at [41]:

The reasoning in Sivasubramaniam and R(G) v IAT indicates, to my mind, that the resolution of the question at issue must be resolved by reference to (a) the generic nature of the issues involved (in this case, residential service charge disputes), (b) the effect of the statutory procedures concerned, particularly those relating to appeals …, (c) the nature and constitution of the tribunals involved in those procedures, and (d), in so far as it can be ascertained, the legislative intention …. These factors must be assessed (a) against fundamental policy considerations, namely the desirability of finality, with the minimising of delay and cost, and the desirability of achieving the legally correct answer, and (b) against the practicalities, such as the burdens on the Administrative Court and, in this case, the pressures on the Lands Tribunal [the relevant appellate body].

(5) Applying those factors, Neuberger LJ held that judicial review would only lie in respect of decisions of the LVT by reference to “the stringent test laid down in Sivasubramaniam as expanded in Gregory” (at [53]), although he further stated that there could be “wholly exceptional” cases where judicial review would be appropriate on the basis of an error of law such as where “the Lands Tribunal, despite being aware of the position, refused, without any good reason, permission to appeal on a difficult point of law of general application, which had been before a number of different LVTs which had taken different views on it, and which cried out for a definitive answer in the public interest” (at [57]).
(6) In R (Cowling) v Child Support Commissioners’ Office [2008] EWHC 2306 (Admin), Underhill J applied the Sivasubramaniam approach to refusals by the Child Support Commissioner of leave to appeal against the decision of the Appeal Tribunal constituted under section 20 of the Child Support Act 1991, holding (at [30]): “Parliament in establishing the appeal system in child support cases has restricted the rights of appeal by the imposition of a leave requirement. That situation would be subverted if judicial review were to lie against a refusal of leave whenever it could be alleged that the decision-maker had acted irrationally or otherwise erred in law.”
(7) Sivasubramaniam was distinguished in R (Wiles) v Social Security Commissioner [2010] EWCA Civ 258, where the Court of Appeal considered one of the last applications for permission to seek judicial review of a Social Security Commissioner’s determination before the transfer of the jurisdiction to the UT. The Commissioner argued that, following Sivasubramaniam and Cart at first instance, judicial review should be restricted to outright excess of jurisdiction and fundamental denials of procedural justice, or alternatively, following Sinclair Gardens, should be restricted to those categories as well as difficult and unresolved issues of law of general significance (see [11]). Dyson LJ noted that no such argument had ever been advanced before, it having previously been assumed that full judicial review lies (see [17] and [20]) and held that there was “nothing in the statutory scheme which indicates any Parliamentary intention to exclude judicial review; and nothing which suggests that Parliament intended that judicial review should lie only in exceptional circumstances” (at [43]). Dyson LJ added at [44]:
It is true that in Sivasubramaniam at [54] and in Sinclair Gardens at [44], the court found in the statutory scheme under consideration in those cases an indication that Parliament intended to exclude review by the High Court. But if that had been a decisive factor, it would have been a short answer to the judicial review question, and there would have been no need to consider whether the statutory scheme provided fair, adequate and proportionate protection against the risk of legal error. Secondly, as an answer, it proves too much: this court recognised that, even in the context of the issues in play in those two cases, there was scope for judicial review in exceptional circumstances. I think that this is why [Counsel for the Commissioner] accepted during the course of argument that it is for the court to determine, as a matter of judicial policy, the scope of its judicial review jurisdiction in the light of all the relevant factors.

(8) Dyson LJ stated that had the matter been free from authority, he would have been inclined to rule that the categories of case in which judicial review should in principle lie in respect of a refusal of leave to appeal by a Commissioner should not be limited to exceptional circumstances, on the basis that issues that arise in social security cases may affect the lives not only of the individual claimant, but of many others who are in the same position, some of whom are among the most vulnerable members of our society and the issues may be of fundamental importance to them, sometimes making the difference between a reasonable life and a life of destitution (at [45]-[48]). However, the approach of allowing full judicial review on conventional public law principles had been established and applied for more than 25 years and there was no compelling reason to change it (see [49]-[55]). Longmore LJ (at [79]) and Sedley LJ (at [81]) agreed.
32. Thus, prior to Cart, there was a line of authority based on Sivasubramaniam where, guided by the Court of Appeal’s approach in that case, the courts analysed the particular statutory regime before them in order to determine, as a matter of ‘judicial policy’, whether judicial review would lie on conventional public law grounds or only on the type of exceptional grounds identified in Sivasubramaniam and elaborated upon in Gregory v Turner, Strickson and Sinclair Gardens.

33. However, the Court of Appeal in Cart has gone further than these previous decisions and expressly endorsed the propositions identified at paragraph 29 above. Sedley LJ, giving the judgment of the Court, acknowledged that the Court of Appeal in Sivasubramaniam had couched its ruling in conventional language whereby “the mechanism of control lies in judicial review lies in discretion, not law” (at [23]). However, he emphasised that “the reach of judicial review is itself an artefact of the common law” (at [24]) and noted that in Sivasubramaniam it was unnecessary to decide “whether the principle that judicial review is a remedy of last resort is a principle of law or a guide to the use of discretion” (at [25]) or “whether this restriction of the grounds of judicial review was one of legal policy or of judicial discretion” (at [27]).
34. In Cart, the Court of Appeal considered it necessary to reach a concluded view on this issue. The Court’s conclusion was that “the scope of judicial review available in relation to any amenable decision-making body is necessarily a matter of law” (at [28]). Sedley LJ referred to Lord Diplock’s observations in R v IRC, ex parte National Federation of Self-Employed and Small Businesses Ltd [1982] AC 617 to the effect that judges could alter the rules of standing in judicial review, and commented that “[w]hat is true of the rules of standing is equally true of the substantive principles of judicial review” (at [29]). 
35. Having decided the issue of principle in this way, Sedley LJ went on to consider its application in respect of the UT, holding that the “complete reordering of administrative justice” under the TCEA 2007 “calls for a reconsideration of the principles of law by which judicial review of the new tribunals is to be governed” (at [29]). He stated that the court’s power to do so derived from its status as a court of unlimited jurisdiction, which makes it the sole arbiter as to what matters fall within its jurisdiction. He identified “two principles which need to be reconciled in order to arrive at a proper judicial policy”, namely “the relative autonomy with which Parliament has invested the tribunals as a whole and the UT in particular” and “the constitutional role of the High Court as the guardian of standards of legality and due process from which the UT… is not exempt” (at [35]). He continued at [36]:
It seems to us that there is a true jurisprudential difference between an error of law made in the course of an adjudication which a tribunal is authorised to conduct and the conducting of an adjudication without lawful authority. Both are justiciable before the UT if committed by the FTT, but if committed by the UT will go uncorrected unless judicial review lies. The same of course is true of errors of law within jurisdiction; but these, in our judgment, reside within the principle that a system of law, while it can guarantee to be fair, cannot guarantee to be infallible. Outright excess of jurisdiction by the UT and denial by it of fundamental justice, should they ever occur, are in a different class: they represent the doing by the UT of something that Parliament cannot possibly have authorised it to do.

36. Sedley LJ considered that such a division is “one of legal principle which can properly form the basis of judicial policy” (at [37]). However, JUSTICE submits that there is no legal principle which stands to justify the absolute exclusion, as a matter of law, of any established public law grounds of review where a challenge is made to a decision of a court or body which is susceptible to judicial review. On the contrary, it is wrong in principle for the courts to limit their own jurisdiction in this self-abnegating way. Such a course runs contrary to the consistent trend of modern public law developments which has been to increase flexibility and provide judges with the means to provide a just result in individual cases. The policy considerations that underpin the principle that judicial review is a remedy of last resort – for example, the desirability of keeping the courts free from disputes that can be resolved by other means – are amply accommodated by using that principle as a guide to the exercise of judicial discretion, not a cage beyond the boundaries of which the courts are as a matter of jurisdiction not permitted to venture.
37. The Sivasubramaniam approach, as solidified into a hard-edged rule of law in Cart, in effect partially resurrects the pre-Anisminic distinction between errors of law which go to jurisdiction and those which do not, on the basis that there exists an alternative remedy to full judicial review. That is a highly surprising position for modern English public law to adopt. As Sedley LJ noted (at [24]), prior to Anisminic the law was “tied up in knots of growing complication” which the House of Lords’ decision “severed at a blow”. 
38. Reverting to the pre-Anisminic approach is a retrograde step which this Court should be slow to take. Moreover, it is contrary to the approach taken in Leech v Governor of Parkhurst Prison [1988] AC 533, where the House of Lords rejected the defendant’s argument that the High Court’s judicial review jurisdiction was not needed, and therefore did not exist, in relation to the system of prison administration under the Prison Act 1952 and the Prison Rules 1964. Lord Oliver, with whom their Lordships all agreed, said at p.581: 

There is in my judgment, a basic fallacy in this approach, quite apart from the fact that it is entirely unsupported by authority. It has never previously, so far as I am aware, been suggested that the mere existence of an alternative remedy, of itself and by itself, ousts the jurisdiction of the court, though it may be a powerful factor when it comes to the question of whether the discretion to review should be exercised. I can see, of course, that if the existence of the separate and self-contained remedy is a conclusive factor against the exercise of discretion in every case, so that the discretion could never be exercised in favour of judicial review, that is tantamount to saying that, for practical purposes, the jurisdiction does not exist. But I find it quite impossible to attribute such a result to the statutory framework governing prison administration and it would, in any event, equally have the effect of ousting the jurisdiction in the case of a board of visitors who are equally a part of the administrative system. As has already been observed, no challenge is made to the correctness of the decision in St. Germain’s case [1979] QB 425.

39. The effect of the Court of Appeal’s approach in Sivasubramaniam and Cart is to permit a partial ouster of judicial review without any express statutory words being used to achieve that result. That is contrary to the fundamental principle that Parliament must use express words even to limit access to justice, which is founded upon the constitutional importance of the common law right of access to the court, even during time of war or other emergency.

40. Thus, in the seminal case of Chester v Bateson [1920] 1 KB 829, a regulation made under the Defence of the Realm (Consolidation) Act 1914 which prohibited the bringing of possession proceedings against a munitions worker without the consent of the Minister was declared to be unlawful. In a challenge to the scheme, it was contended that the Court lacked jurisdiction because the consent of the Minister had not been obtained. Darling J stated that “so grave an invasion of the rights of all subjects” was not intended and could only be done by primary legislation. Avory J held that “nothing less than express words in the statute taking away the right of the King’s subjects of access to the Courts of justice would authorise or justify it” and went on to state that he would have held that the law was in conflict with “constitutional law” as a violation of chapters 39 and 40 of Magna Carta and s.1 of the Bill of Rights 1689, which protect the subject against the suspension or execution of laws without the consent of Parliament. Avory J cited words of Lord Shaw of Dunfermline in R v Halliday [1917] AC 287 where he said:

Whether the government has exceeded its statutory mandate is a question of ultra or intra vires such as that which is now being tried. In so far as the mandate has been exceeded, there lurk the elements of a transition to arbitrary government and therein of grave constitutional and public danger. The increasing crush of legislative effects and the convenience to the Executive of a refuge to the device of Orders in Council would increase that danger twofold were the judiciary to approach any such action by the government in a spirit of compliance rather than of independent scrutiny.

41. Lord Bingham in his 2006 lecture “The Rule of Law” at p.77 said that “… the right of unimpeded access to a court [is recognised] as a basic right, protected by our own domestic law and in my view [is] comprised within the principle of the rule of law”.

42. The rule of law is a constitutional principle of the highest standing and is referred to as an “existing constitutional principle” in s.1 of the Constitutional Reform Act 2005. Lord Steyn has described it as “the constitutional principle requiring the rule of law to be observed”.
 As Lord Bridge put it: “There is … no principle more basic to any proper system of law than the maintenance of the rule of law itself”.
 Judicial review is a constitutional protection which holds the executive to the rule of law.
 As Lord Bingham explained, “the function of independent judges charged to interpret and apply the law is universally recognised as a cardinal feature of the modern democratic state, a cornerstone of the rule of law itself”.
 And as Lord Hope added: “review by the courts” is “a constitutive element of democratic government”.
 Indeed, judicial review is a protection of such vital importance that doubts have rightly been expressed as to whether even an express legislative exclusion could operate to remove it.
 As Laws LJ has recently put it: “It is elementary that any attempt to oust altogether the High Court’s supervisory jurisdiction over public authorities is repugnant to the constitution”.

43. Surprisingly, the Government seeks to defend the Sivasubramaniam/Cart approach by contending that it “respects” the rule of law, that the rule of law does not require “any particular system of involvement of the courts or tribunals” and that the High Court is not “uniquely qualified” to protect the rule of law (Government’s Case at [32]-[36], [39]). In fact, on the contrary, the jurisprudence has been clear and consistent on the need for express statutory words to limit access to justice and specifically to the supervisory jurisdictions of the High Court and Court of Session. See for example R v Secretary of State for the Home Department, ex p Leech [1994] QB 198, 210: “It is a principle of our law that every citizen has a right of unimpeded access to a court … Even in our unwritten constitution it must rank as a constitutional right”; Colley v Council for Licensed Conveyancers [2002] 1 WLR 160 at [26]: “the right of access to a court is of fundamental constitutional importance”; R (Anufrijeva) v Secretary of State for the Home Department [2004] 1 AC 604 at [26]: “…the right of access to justice … is a fundamental and constitutional principle of our legal system”; R v Lord Chancellor ex p Witham [1998] QB 575, 585-6. Notably, in ex p Witham, the offending provisions merely limited/restricted access to justice – they did not completely remove or deny access, and yet the principle of legality applied with full force.
44. The case law has been equally clear on the very limited circumstances in which that right may be curtailed. See for example Raymond v Honey [1983] 1 AC 1, 12-14G: “a citizen’s right to unimpeded access to the courts can only be taken away by express enactment”; Leech v Deputy Governor of Parkhurst Prison [1988] AC 533, 577H: “a citizen should have unimpeded access to the courts unless such right has been expressly removed by statute”; Pyx Granite Co Ltd v Ministry of Housing and Local Government [1960] AC 260, 286: “the subject’s recourse to Her Majesty’s courts for the determination of his rights is not to be excluded except by clear words” (applied in Boddington v British Transport Police [1999] 2 AC 143, 161E and in Seal v Chief Constable of South Wales Police [2007] 1 WLR 1910 at [18]).

45. The full force of these fundamental principles was recently reaffirmed by the Supreme Court in Ahmed v HM Treasury [2010] UKSC 2, [2010] 2 AC 534. See Lord Hope at [75]-[80], Lord Phillips at [146] (“Access to a court to protect one’s rights is the foundation of the rule of law”), Lord Rodger at [185] and Lord Mance at [240] and [249]. However, the Court of Appeal’s approach in Sivasubramaniam and Cart permits the courts to proceed on the basis of judicial policy – gleaned from subjective and possibly uncertain views about, for example, the restructuring of inferior bodies – to oust the supervisory jurisdiction of the High Court.
46. The question for the Court in these appeals is whether the common law can truly have achieved by stealth what Parliament could only achieve by express provision, bearing in mind the well established, principled constraints as to the manner in which the common law can and should develop – cautiously, consistently and incrementally. As Lord Goff put it in Kleinwort Benson Ltd v Lincoln City Council [1999] 2 AC 349, 377:  “the change so made must be seen as a development, usually a very modest development, of existing principle and so can take its place as a congruent part of the common law web as a whole”. The Sivasubramaniam/Cart approach goes beyond those confines and ushers in a striking departure from established principle. 
47. This can be illustrated by reference to public law’s approach in other areas, for example on the question whether a de novo appeal as of right can ‘cure’ procedural unfairness in the lower court or tribunal.  In R v Hereford Magistrates’ Court ex p Rowlands [1998] QB 110, for example, the applicants challenged on natural justice grounds their convictions before the magistrates, not having exercised their right of appeal to the Crown Court. The Divisional Court (Lord Bingham CJ and Moses J) had to consider an argument, based on R v Peterborough Magistrates’ Court ex p Dowler [1997] QB 911, that judicial review did not lie in such circumstances: the applicant should have exercised his right of appeal to the Crown Court. Lord Bingham held at p125:
Ex parte Dowler … should not in our view be treated as authority that a party complaining of procedural unfairness or bias in the magistrates’ court should be denied leave to move for judicial review and left to whatever rights he may have in the Crown Court. So to hold would be to emasculate the long-established supervisory jurisdiction of this court over magistrates’ courts, which has over the years proved an invaluable guarantee of the integrity of proceedings in those courts. … Two notes of caution should however be sounded. First, leave to move should not be granted unless the applicant advances an apparently plausible complaint which, if made good, might arguably be held to vitiate the proceedings in the magistrates’ court. Immaterial and minor deviations from best practice would not have that effect … This court should be generally slow to intervene, and should do so only where good (or arguably good) grounds for doing so are shown. Secondly, the discretion whether or not to grant relief by way of judicial review is always, in the end, a discretionary one. Many factors may properly influence the exercise of discretion, and it would be both foolish and impossible to seek to anticipate them all. … We do not, however, consider that the existence of a right of appeal to the Crown Court, particularly if unexercised, should ordinarily weigh against the grant of leave to move for judicial review, or the grant of substantive relief, in a proper case.
48. In other words, the existence of an alternative as of right de novo appeal, particularly where unexercised, did not oust judicial review as a principle of law – it was merely a factor to be taken into account in deciding whether permission and/or relief in judicial review proceedings should be granted. In reaching this conclusion, Lord Bingham had relied upon R v Mid- Worcestershire Justices, ex parte Hart [1989] COD 397 where Parker LJ had said: 

I do not propose, because it is unnecessary, to go into the question of whether the existence of the pending appeal is a bar to proceeding by judicial review in the sense that it is an inevitable bar, for it appears to me that in some cases it may be possible for a judicial review to proceed notwithstanding such an appeal.

49. Lord Bingham had also noted in relation to R v Barnes, ex parte Lord Vernon (1910) 102 LT 860: 

By the time the applicant sought to make the order of certiorari absolute his appeal to quarter sessions had been dismissed and his conviction affirmed. In that situation the Divisional Court was of opinion that it would be useless to make the rule absolute to quash the order of the justices since the conviction at quarter sessions would still stand.
50. Both of those cases also support the proposition that the existence of alternative adequate remedies is, at most, a matter relevant to the court’s discretion in deciding whether to grant relief – and does not amount to a jurisdictional bar or any form of ouster: see further Craig, Administrative Law (Sweet & Maxwell, 6th ed., 2008) at [26-057]. Obviously, if the discretion were routinely exercised so as automatically to refuse relief, that would, in the words of Lord Oliver in Leech v Governor of Parkhurst Prison [1988] AC 533 at 581, be “tantamount to saying that for practical purposes, the jurisdiction does not exist”.
51. The Court of Appeal (Brown, Kay and Keene LJJ) in R (DR) v St George’s Catholic School [2002] EWCA Civ 1822, [2003] ELR 104 distinguished ex p Rowlands primarily on the basis that it was not dealing with an appeal which had been exercised.  The Court held that a defect at first instance would have to taint the subsequent appeal process before it could of itself render the appeal decision unsustainable (see [37]-[43]). However, the important point for present purposes is that the Court did not suggest that judicial review did not lie in principle on policy grounds, but rather only that permission or the granting of relief might be refused as an exercise of discretion having regard to the existence of an exercised alternative right of appeal. That, in contrast to Sivasubramaniam, is an orthodox and correct approach to the principles at play. Moreover, the position in Sivasubramaniam is, if anything, closer to that in ex p Rowlands than in R (DR) v St George’s Catholic School: the appellant in Sivasubramaniam had attempted but failed to exercise his right of appeal, whereas in R (DR) it had been exercised but the appeal had been unsuccessful on the merits.
52. Although the ‘appeal curing’ cases considered above were concerned with ‘as of right’ alternative appeals, it is submitted that there is no principled reason for the supervisory jurisdiction of the High Court to be fundamentally different in cases in which leave/permission to appeal is required but has been refused (as in Sivasubramaniam). 
53. Parliament uses express words where it intends that a particular statutory appeal route must be exhausted or that one form of review/appeal extinguishes another.  Thus, for example, s.111(4) of the Magistrates’ Court Act 1980 provides:

On the making of an application [for case stated to the High Court] under this section in respect of a decision any right of the applicant to appeal against the decision to the Crown Court shall cease.
54. The position of the UT is quite unlike that, for example, of that of the Investigatory Powers Tribunal, which was considered in R (A) v Director of Establishments of the Security Service [2010] 2 AC 1 (decided after Cart was decided in the Divisional Court).  The UT’s purported ouster clauses plainly apply to pre-existing rights c.f. R (A) at [21]. The allocation of judicial scrutiny in section 65(2)(a) of the Regulation of Investigatory Powers Act 2000 (“the jurisdiction of the [Investigatory Powers] Tribunal shall be ... to be the only appropriate tribunal ...”) is far more specific than those in the TCEA 2007. The express, unambiguous ouster clause in s.67(8) RIPA 2000 was not the subject of consideration by the Supreme Court in R (A): see [23]. R(A) thus does not take the Government’s argument any further: cf. Government’s Case at [41].
55. Moreover, Sivasubramaniam imports wholly subjective assessments as to the type of defect needed in order to fall within the ‘exceptional circumstances’ proviso. For example, there may be considerable doubt as to the scope of “denial by [the UT] of fundamental justice” (Cart at [36]), or what is meant by the UT conducting a hearing “so unfairly as to render its decision a nullity” (Cart at [37]). There is no principled reason why such a label could not be applied to a failure to comply with any of the conventional public law principles. If, for instance, the UT reaches a decision that is irrational in the public law sense, that decision is no less apt to be quashed, and thus no less a nullity in legal terms, than a decision reached by a UT member who is disqualified by a pecuniary interest.

56. The serious concerns raised by the Sivasubramaniam/Cart approach go far beyond the present appeals. As set out above, there have already been several instances of the courts adopting this approach and seeking to divine what ‘judicial policy’ dictates should be the proper ambit of judicial review in particular contexts. Following Cart, there appears to be no barrier to prevent judicial interpretation of ‘policy’ or ‘appropriateness’ being based on a pure floodgates argument. Dyson LJ (as he then was) was alive to that possibility in Wiles and sought to close it off at [82] (“the time has long gone when the floodgates argument can properly be advanced on jurisdictional issues of public law”). However, the logic of Cart is that judicial policy, as developed from time to time, can set the limits of the High Court’s judicial review jurisdiction on a case by case basis. There appears to be nothing to prevent a floodgates argument being deployed as a justification for restricting judicial review in particular contexts, as it has been used, for example, to restrict the extent of common law duties of care owed by public authorities when carrying out public functions.
57. The consequence of the Sivasubramaniam/Cart approach is that the boundaries of judicial review become highly obscure. The Government’s attempt to defend the approach by contending that it provides “principled boundaries rather than ones dependent simply upon individual judicial discretion” (Government’s Case at [31]) is unrealistic: the opposite is true. The approach can be used both (a) ‘destructively’ (e.g. by Sedley LJ in Cart to permit the ousting of judicial review on discretionary policy grounds) and (b) ‘constructively’ (e.g. by Dyson LJ in Wiles, when refusing to limit judicial review of a refusal to grant leave to appeal to exceptional circumstances). JUSTICE invites this Court to consider whether the scope of judicial review is truly so malleable at the behest of the Sivasubramaniam/Cart approach. 
58. JUSTICE’s position is that, notwithstanding the references to immigration/ nationality matters in ss.19-20 of the TCEA 2007, there is no bright-line distinction between immigration and other types of cases involving human rights which stands to justify retaining full judicial review only in immigration cases. That was rightly recognised by Dyson LJ in Wiles, who noted, by way of example, that the Social Security Commissioners were “frequently called upon to adjudicate on significant legal issues which have far-reaching consequences well beyond the individual case, including important issues of human rights and EU law” and that  “a social security case may well involve the right of a claimant to subsistence income and so directly affect their access to the most fundamental necessities of life” (at [47]). (JUSTICE notes that this issue arises in the linked leapfrog appeal in MR (Pakistan), in which it has not formally intervened.)
59. JUSTICE submits that the Court of Appeal’s decision in Sivasubramaniam has created difficulties whose full effect can now be seen in Cart. The time has come to put English law back on track. As a matter of law, the full scope of public law principles applies to any court or body which is subject to judicial review. The issue of alternative remedies goes only to the High Court’s exercise of its discretion, not to its jurisdiction or to the scope of its jurisdiction. 

D. THE SCOTS LAW APPROACH TO SCOPE OF SUPERVISORY JURISDICTION OF UT SHOULD APPLY TO ENGLAND AND WALES
60. In Tehrani v Argyll and Clyde Health Board (No. 2) the Lord Ordinary noted that although the principle that there be exhaustion of available statutory remedies before one can have recourse at common law to the Court of Session’s supervisory jurisdiction was commonly expressed as being a matter of competency, it was not a principle which refused to admit of exceptions. The Lord Ordinary’s decision on this point was not challenged or argued on the reclaiming motion to the Inner House. He stated:

I turn now to consider the argument advanced by counsel for the board that this application is incompetent. This argument was based on the proposition that it is generally not competent to have recourse to the court for a common law remedy when provision is made by statute for a form of review and recourse to that form of review has not been made. …The principle contended for by counsel for the board is not in doubt, but it is to be noted that the principle is not of uniform application and has not always been applied (Dante v Assessor for Ayr 1922 SC 109; British Railways Board v Glasgow Corporation 1976 SC 224 
). In my opinion the circumstances of each case have to be examined in order to decide whether the principle is to be applied.

61. Whatever the precise origins of the supervisory jurisdiction of the Court of Session – and whether it first arose in 1532, as per Lord President Hamilton in Eba at [34], or in 1708, as per Lord President Hope in West v Secretary of State for Scotland 1992 SC 385, 393-394 – the susceptibility of inferior courts, tribunals and judicatories to judicial review is now the same in England and Wales and in Scotland. That was the proposition laid down by Lord Fraser in Brown v Hamilton District Council 1983 SC (HL) 1 at 42 and approved by Lord President Hope in West at pp.402, 405. It was again recognised and reaffirmed by the Court of Session in Eba at [44]-[45]. 

62. It should be noted that the phrase “superior court of record” is not a term of art for, and has no particular meaning or significance in, Scots law.
 But both the High Court’s in England and Wales and the Court of Session’s supervisory jurisdictions are based on the common concept of inferiority of the subject body.
   In Forbes v Underwood (1886) 13 R 465 Lord President Inglis stated at 467-8:
[W]henever an inferior judge, no matter of what kind, fails to perform his duty or transgresses his duty, either by going beyond his jurisdiction or by failing to exercise his jurisdiction when he is called upon to do so by a party entitled to come before him, there is a remedy in this court … The same rule applies to a variety of other public officers, such as statutory trustees and commissioners, who are under an obligation to exercise their functions for the benefit of the parties for whose benefit those functions are entrusted to them …[I]n making such orders against inferior judges, or statutory trustees, or commissioners or the like, this court is exercising an exclusive jurisdiction – a jurisdiction which cannot possibly belong to any other court in the country. 

63. Thus, applications for judicial review have been heard against decisions of the Lyon Court 
 and the Sheriff when acting as a judge in civil matters
. Judicial review as an application to the general supervisory jurisdiction of the courts in Scotland is a form of procedure which is exclusive to the Court of Session.  Sheriff Courts have no general supervisory jurisdiction at common law to police the actions of the administration.
 As Sheriff Principal O’Brien noted in City of Edinburgh District Council v. Round & Robertson 1987 SLT (Sh Ct.) 117 at 119-120:

I have already referred to the pre-eminent jurisdiction of the supreme court in correcting fundamental nullities in the face of a statutory prohibition against an appeal.    In my opinion it is at this point that the appellants’ argument founders. Whatever be the position in England, the sheriff court does not have an overriding jurisdiction of this kind.    That was made abundantly clear by the House of Lords in Brown v. Hamilton District Council, 1983 S.L.T. 397. … The wider issues raised by the appellants are in my view matters for the supreme court in an appropriate process. 

64. The Sheriff has no general supervisory jurisdiction at common law to police the actions of the administration, albeit that the Sheriff is under many specific enactments called upon to exercise an appellate function in relation to various administrative decisions.  In many of these cases the Sheriff is herself acting under the statute in an administrative capacity and may be empowered, on appeal, to substitute her own opinion for that of the original decision maker if she is satisfied that it is wrong on the merits. Where there is otherwise no statutory route for appeal, judicial review to the Court of Session is available against the actions of a sheriff acting in an administrative capacity.

65. The Government (at [79]-[80] of its Case) relies on the comments of Lord President Emslie in Watt v Lord Advocate 1979 SC 120, 131 to attempt distinguish between errors of law which are intra vires and those which are ultra vires of a tribunal's remit as an alleged tenet of Scots law. This submission was made in Eba ([12], [19], [30] and [42]).  Although the Court of Session in Eba felt that it was “strictly unnecessary ... to resolve that issue”, it did consider that there “may be force” in the suggestion (e.g. in Clyde and Edwards Judicial Review (2000) at [22.22]) that Lord President Emslie's observations may have been too widely framed ([46]). It is submitted that the obiter dicta in Watt have long been overtaken by other cases. When considering the very different approaches adopted in Watt and Anisminic, for example, Lord Fraser in Brown v Hamilton District Council 1983 SC (HL) 1 at 42 nevertheless concluded “There is no difference of substance between the laws of the two countries on this matter”.  The Court of Session in Eba agreed that “it has come to be received wisdom that there is no difference of substance between the laws of England and those of Scotland in regard to the grounds on which judicial review may be open” ([45]). And in Somerville v Scottish Ministers [2006] CSIH 52; 2007 SC 140 the First Division at [123] observed that submissions “as to the desirability of maintaining the situation that the grounds of review are broadly the same in all jurisdictions in the United Kingdom are, in our view, compelling.”
66. As the Court of Session noted in Eba at [51], the only basis for excluding its supervisory jurisdiction is that a particular body is in truth a ‘manifestation’ of the Court of Session itself. Once that enquiry has been resolved in the negative, there is no further possibility of examining whether it is ‘appropriate’ for the body in question being subject to the supervisory jurisdiction. 
67. None of those differences that remain between the High Court’s and the Court of Session’s supervisory jurisdictions can begin to justify a mutually irreconcilable approach north and south of the border whereby the scope of judicial review of a UK wide tribunal can be delimited on policy grounds in England and Wales where it is simply not competent to so circumscribe the supervisory jurisdiction of the Court of Session as a matter of Scots law. The First Division in Eba correctly summarised the position in Scots law in the competency of application, to the exercise of, the Court of Session’s supervisory jurisdiction when it stated at paragraph 60:
.... In Scotland ... the right of the citizen to invoke the jurisdiction of the Court of Session to control the actings of statutory bodies has never been circumscribed on discretionary or similar grounds (see Tehrani v Secretary of State for the Home Department [2007] SC (HL) 1, [2007] 1 AC 521 at [53] per Lord Hope of Craighead). If Parliament wishes to exclude or restrict the supervisory jurisdiction of the Court of Session in particular circumstances, then it should legislate expressly to that effect. We reserve our opinion as to whether, regard being had to, inter alia, art XIX of the Union with England Act 1707, such legislation would be constitutional.
68. Furthermore, section 41 of the Constitutional Reform Act 2005, so far as relevant, provides as follows:
Relation to other courts etc

(1) Nothing in this Part is to affect the distinctions between the separate legal systems of the parts of the United Kingdom.

(2) A decision of the Supreme Court on appeal from a court of any part of the United Kingdom, other than a decision on a devolution matter, is to be regarded as the decision of a court of that part of the United Kingdom.

69. Thus the proper resolution of this issue in the context of a UK-wide tribunal such as the UT requires to be done in a manner which does not run counter to the continuing distinct constitutional traditions within the UK of both Scots law
  and of English law
 and in a manner which is consistent with the principles set out in the Acts of Union of 1707,
  Articles XVIII and XIX of which provide, so far as relevant, as follows (emphasis added):
Article XVIII

XVIII. That the Laws concerning Regulation of Trade, Customs, and such Excises, to which Scotland is by virtue of this Treaty to be liable, be the same in Scotland, from and after the Union as in England; and that all other Laws, in use within the Kingdom of Scotland do after the Union, and notwithstanding thereof, remain in the same force as before (except such as are contrary to or inconsistent with this Treaty) but alterable by the Parliament of Great Britain, With this difference betwixt the Laws concerning publick right Policy, and Civil Government, and those which concern private right and the Laws which concern publick right Policy and Civil Government may be made the same throughout the whole United Kingdom; but that no alteration be made in Laws which concern private Right, except for the evident utility of the subjects within Scotland.

Article 19

XIX. That the Court of Session or Colledge of Justice, do after the Union and notwithstanding thereof, remain in all time coming within Scotland as it is now constituted by the Laws of that Kingdom, and with the same Authority and Priviledges as before the Union; subject nevertheless to such Regulations for the better Administration of Justice as shall be made by the Parliament of Great Britain;

….

And that all other Courts now in being within the Kingdom of Scotland do remain, but subject to Alterations by the Parliament of Great Britain; And that all Inferior Courts within the said Limits do remain subordinate, as they are now to the Supream Courts of Justice within the same in all time coming;

And that no Causes in Scotland be cognoscible by the Courts of Chancery, Queens-Bench, Common-Pleas, or any other Court in Westminster-hall; And that the said Courts, or any other of the like nature after the Union, shall have no power to Cognosce, Review or Alter the Acts or Sentences of the Judicatures within Scotland, or stop the Execution of the same …
70. In the present case what this means is, as a matter of (Scottish) constitutional law, that the decision of the First Division of the Court of Session in Eba as to the susceptibility of decisions of the UT to judicial review must be upheld and that, for the sake of constitutional proprierty and consistency within the UK, 
 the decision of the Court of Appeal in Cart restricting the reviewability of the UT be reversed insofar as inconsistent with the approach constitutionally required in Scots law. The fact that the two supervisory jurisdictions have different historical origins might explain the fact of differing approaches to the issue as between the Court of Appeal in Cart and the Court of Session in Eba but most certainly cannot justify any levelling down of the supervisory jurisdiction exercised by the Court of Session over the UT to that which the Court of Appeal proposes. As the Court of Session explained in Eba at [34] and [41], its supervisory jurisdiction emerged as a means of controlling the due exercise of vires by the inferior judicatories. The High Court’s jurisdiction developed for the same reason: thus De Smith speaks of the common law courts having “at the outset asserted a right to determine the proper jurisdiction of courts administering other systems of law and to contain them within that jurisdiction by writs of prohibition” (De Smith’s Judicial Review, 6th ed., 2007, paragraph 4-008). Professor Paul Craig notes that whilst “[t]he origins of judicial review are complex, and are interwoven with the intricacies of the prerogative writs”, nevertheless “[t]he motivation behind early judicial review resided principally in the desire to ensure the predominance of the High Court over ‘inferior jurisdictions’ ”
. In other words, the core rationale for the supervisory jurisdiction was precisely the same on both sides of the border.
71. Laws LJ undertook a careful and scholarly analysis of the origins of the supervisory jurisdiction of the Administrative Court at [44]-[52] of Cart. He traced the evolution of part of the King’s court into the King’s Bench and noted that the King’s Bench “also enjoyed a general supervisory jurisdiction”.  He cited Blackstone’s description of the jurisdiction of the King’s Bench: “the supreme court of common law in the kingdom ... The jurisdiction of this court is very high and transcendent. It keeps inferior jurisdictions within the bounds of their authority.” He quoted from Holdsworth’s History of English Law, vol 1 which summarised the supremacy of the King’s Bench over other courts.  He observed that the means by which the King’s Bench kept other courts “within the bounds of their authority” and also required them to exercise that authority were the prerogative writs and (at [51]) summarised the position thus: 

The King’s Bench, then, was a common law court of unlimited jurisdiction which had developed a general power by means of the prerogative writs to supervise other courts – courts of limited jurisdiction – to ensure that the limitations were respected. These powers devolved to the High Court upon the coming into effect of the Judicature Act 1873 (which also abolished proceedings in error from decisions of the High Court and created the Court of Appeal). They have in practice been exercised since then by the Queen’s Bench Division, and in recent years more particularly by the nominated judges of the Crown Office List, now the Administrative Court.
72. As Laws LJ’s careful exposition reveals, the ‘golden thread’ of the origin of the supervisory jurisdiction of the Administrative Court was the concept that all inferior courts were subject to the supervisory jurisdiction of the Administrative Court or its predecessors. In this regard, there are strong similarities between the principles underpinning the evolution of the supervisory jurisdiction in Scotland and in England and Wales.

73. Secondly, nor can the fact that a wider range of bodies are susceptible to judicial review in Scotland be a reason for a different approach to the scope of review. That wider range was referred to in Eba at [52], the Lord President noting that the Court of Session’s supervisory jurisdiction is not limited to ‘public bodies’; see also West v Secretary of State for Scotland 1992 SC 385 at 390. Thus, the Court of Session has been prepared to exercise its supervisory jurisdiction even where the English courts might not have identified a function of a public nature that would permit judicial review: compare St Johnstone Football Club Ltd v Scottish Football Association Ltd 1965 SLT 171 and R v Football Association Ltd, ex p Football League Ltd [1993] 2 All ER 833. However, exactly the same reasons in both jurisdictions underpin susceptibility of a body to judicial review – i.e. its inferiority to the High Court/Court of Session, as opposed to being an ‘alter ego’, ‘avatar’ or ‘manifestation’ thereof. The Scottish courts’ more expansive approach to the range of bodies subject to the supervisory jurisdiction cannot be a reason for the English courts to take a narrower approach to the grounds of review available in respect of those bodies whose actions they are prepared to judicially review.
74. Thirdly, the Court of Session in Eba noted at [35] that permission is required in England and Wales before a judicial review claim can proceed, whereas there is no such formal requirement in Scotland. However, that is not a relevant distinction, as the Government accepts: Government’s Case at [77]-[78]. The permission requirement now embodied in CPR 54.4 does not control susceptibility to judicial review or the scope of judicial review. The permission stage cannot be exercised in a manner which is tantamount to excluding or restricting the scope of judicial review. It is merely a preliminary filter to assess the strength of recognised grounds, and so “to eliminate at an early stage claims which are hopeless, frivolous or vexatious and to ensure that a claim only proceeds to a substantive hearing if the court is satisfied that there is a case fit for further consideration”: Civil Procedure 2010, Volume 1, paragraph 54.4.2. 
75. The existence of the permission stage in English judicial review procedure provides no support for the contention that judicial review can be excluded or curtailed on policy grounds. Although permission can be refused, for example on jurisdictional grounds (cf. section 29(3) of the Senior Courts Act 1981, referred to above), that is the application of an established principle of law, expressly provided for by statute, and cannot be used to justify a general common law discretion to oust the judicial review jurisdiction on general policy grounds. 
76. In any event, the Court of Session performs a similar merits filter of claims through applying a “manifestly without substance” test when deciding whether to grant a first order on a petition for judicial review under Rule of Court 58.7: see Eba at [35] and the decision of the Extra Division in EY v Secretary of State for the Home Department [2011] CSIH 3 at [16]. The latter decision shows that the Scots law filter has much in common with the permission stage: a claim is only to be dismissed at this early stage in “exceptional circumstances” such as where the petition “betrayed a clear lack of jurisdiction or incompetency” or the averments were “incomprehensible or gibberish” or “out of step with received and long established canons of law”, and none of this could be explained or put right by the applicant’s representative at the hearing.  Although there are differences (in sections 15-21 TCEA 2007) between the original “judicial review” jurisdiction of the Upper Tribunal in Scotland as compared to England and Wales
 those provisions do not alter the inherent or statutory jurisdiction of the High Court: see e.g. [122] of the TCEA 2007 Explanatory Notes. The only modification to the High Court’s jurisdiction is the amendment in s.141 TCEA 2007, which extends the High Court’s substitution powers under s.31 SCA 1981.
77. If Parliament thought that it was inappropriate (on policy or other grounds) to limit judicial review or the scope of judicial review, it would have to say so in express words – anything less is a dilution of the principle of legality. The common law cannot circumvent that principle, which is part of the rule of law: see Ahmed v HM Treasury [2010] UKSC 2, [2010] 2 AC 534 and the other authorities cited above.  There is, in truth, no historical or constitutional imperative which dictates that public law should be partially returned to its pre-Anisminic state in England & Wales but not in Scotland.  
CONCLUSION

78. For the reasons above, JUSTICE submits that the Upper Tribunal is subject to the full supervisory jurisdiction of the Administrative Court in England and Wales and to that of the Court of Session in Scotland, without any limitation on the scope of that review.
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� Relevant to the particular issue in the present appeals, JUSTICE was particularly active in relation to the proposed ouster of judicial review in the Asylum and Immigration (Treatment of Claimants, etc) Bill in 2003-2004. See also, by way of example, JUSTICE’s interventions in Roberts v Parole Board [2005] UKHL 45, [2005] 2 AC 738, SSHD v MB and AF [2007] UKHL 46, [2008] 1 AC 440, AF v SSHD [2009] UKHL 28, [2010] 2 AC 269; Ahmed v HM Treasury [2010] UKSC 2, [2010] 2 AC 534 and Cadder v HM Advocate (Scotland) [2010] UKSC 43, [2010] 1 WLR 2601, 2010 SLT 1125.


� See Cart’s SFI at [12]; Eba’s SFI at [5]; and [6]-[7] of the Government’s Printed Case.


� Relevant to Issues 1 and 2 in Eba’s SFI and [13] of Cart’s SFI.


� Approved in R v Croydon Crown Court, ex p Cox [1997] Cr App R 20 (Pill LJ and Newman J) and was cited in the Law Commission’s summary of the current law in its recent report, ‘The High Court’s Jurisdiction in relation to Criminal Proceedings’ (Law Com No. 324, 25 June 2010) at [2.43]-[2.44].


� The quotation marks appear in the statute.


� See Grieve v. Douglas-Home, 1965 SC 315


� The Sixth Sir David Williams Lecture, [2007] 66(1) CLJ 67.


� R (Anufrijeva) v SSHD [2003] UKHL 36 [2004] 1 AC 604 at [28].


�R v Horseferry Road Magistrates’ Court, ex p Bennett [1994] 1 AC 42 at 67F.


� Consider R (Alconbury Developments Ltd) v SSETR [2001] UKHL 23, [2003] 2 AC 295 at [73] per Lord Hoffmann (“The principles of judicial review give effect to the rule of law”), endorsed in R (Corner House Research) v Director of the Serious Fraud Office [2008] UKHL 60, [2008] 3 WLR 568 at [41] per Lord Bingham; Bobb v Manning [2006] UKPC 22, [2006] 4 LRC 735 at [14] per Lord Bingham (“The rule of law requires that those exercising public power should do so lawfully”); Bennett at 62B per Lord Griffiths (“the judiciary accept a responsibility for the maintenance of the rule of law that embraces a willingness to oversee executive action and to refuse to countenance behaviour that threatens either basic human rights or the rule of law”); Attorney General’s Reference No.2 of 2001 [2003] UKHL 68, [2004] 2 AC 72 at [30] per Lord Bingham (The Courts’ “purpose is to uphold, vindicate and apply the law”) and at [35] per Lord Nicholls (“Courts exist to uphold the law”); Begum v Tower Hamlets London Borough Council [2003] UKHL 5 [2003] 2 AC 430 at [57] per Lord Hoffmann (Article 6 of the ECHR is “founded on the rule of law ... that there should be the possibility of adequate judicial review”); R (C) v SS for Justice [2008] EWCA Civ 882, [2009] 2 WLR 1039 at [55] per Buxton LJ (the principle of the rule of law supported the quashing of regulations).


� A v SSHD [2004] UKHL 56 [2005] 2 AC 68 at [42].


� A v SSHD [2004] UKHL 56 [2005] 2 AC 68 at [113].


� See the observations of Lord Steyn in R (Jackson) v Attorney General [2005] UKHL 56, [2006] 1 AC 262 at [102] querying whether Parliamentary supremacy would extend to “oppressive and wholly undemocratic legislation” such as “to abolish judicial review of flagrant abuse of power by a government or even the role of the ordinary courts in standing between the executive and citizens”, given that “the supremacy of Parliament is … a construct of the common law”.  See also Lord Hope’s comments at [104], [107] and [110] and Baroness Hale at [159].


�  A v B (Investigatory Powers Tribunal: Jurisdiction) [2009] EWCA Civ 24, [2009] 3 All ER 416 at [22] (upheld on appeal to the Supreme Court: [2010] 2 AC 1).


� In British Railways Board v. Glasgow Corporation 1976 SC 224 Lord McDonald observed:


“[R]ecourse to common law proceedings in the Court of Session is not competent if the complainer has not availed himself of his statutory right of review, unless the failure was due ... to the fact that resort to the statutory remedy would, in the particular circumstances be otiose or to some other special reason.”


�   Tehrani v. Argyll and Clyde Health Board (No. 2) 1990 SLT 118 at 124.


� See Eba at [48] and, further,  Select Committee on Constitutional Reform Bill First Report (2004) at paragraphs 210-212; Examination of Witnesses (Questions 643 - 659) 29 April 2004  Rt. Hon Lord Hope of Craighead response to question 644:


“[W]hile we are looking at clause 31, is a rather antique issue too. It is sub-clause (1) which says that the Supreme Court is a superior court of record. As a Scottish lawyer I am not absolutely sure I know what that means, although I believe that a superior court of record is a court which keeps a permanent record of its transactions and has power to fine people and send people to prison.”


� This may be contrasted with the existence and exercise of the extraordinary equitable jurisdiction of the nobile officium by both the High Court of Justiciary and the Court of Session which may also be prayed in aid to review the decisions of the High Court of Justiciary and the Court of Session itself.   As regards the competency of review of a previous decision of the High Court of Justiciary see La Torre v. HM Advocate [2008] JC 72 and Beck & Ors, Petitioners 2010 SLT 519[2010] SCCR 222, HCJAC 8.   For review of an earlier decision of the Court of Session see Davidson v. Scottish Ministers (No. 2), 2005 SC (HL) 7; 2003 SC 103, IH (an application to the nobile officium against the Extra Division in Davidson v. Scottish Ministers (No. 1), 2002 SC 205, IH on the grounds of apparent judicial bias).   This jurisdiction is comparable to the inherent jurisdiction exercised by the Appellate Committee of the House of Lords in In re Pinochet (No. 2) [2000] AC 119 regarding R. v. Bow Street Magistrate, Ex p. Pinochet (No. 1) [2000] 1 AC 61.


� Cited in Eba at [26]. See also Moss’s Empires v. Glasgow Assessor 1917 SC (HL) 1 per Lord Shaw of Dunfermline at 6:


“Wherever any inferior tribunal or any administrative body has exceeded the powers conferred on it by statute to the prejudice of the subject, the jurisdiction of the Court to set aside such excess of power as incompetent and illegal is not open to dispute.” (cited in Eba at [36]).


�  See Kerr of Ardgowan v. Lord Lyon King of Arms 2010 SC 1, IH.


�   Adair v. Colville & Sons  1926 SC (HL) 51.


� See, for example, the decision in  McDonald v Secretary of State for Scotland (No 2), 1996 SLT 575, IH, Extra Division of Lords Weir, Clyde and Brand confirming this limitation on the jurisdiction of the Sheriff.


� See, for example, the judicial reviews of the findings of a sheriff in a fatal accident inquiry in Lothian Regional Council v. Lord Advocate 1993 SLT 1132, OH and Smith v. Lord Advocate 1995 SLT 375, OH.   In Milton v. Argyll & Clyde Health Board 1997 SLT 565, OH the sheriff’s decision on expenses in a successful appeal by the petitioners under s 3 (3) of the Nursing Homes Registration (Scotland) Act 1938 against an order of the respondents cancelling the registration granted to them to run a nursing home was made subject to a petition for judicial review.   See also Global Santa Fe Drilling Co. (North Sea) Ltd. v. Lord Advocate, 2009 SC 575, IH; 2007 SLT 849, OH (a judicial review taken by the Lord Advocate challenging the competency of the Sheriff making an award of expenses against the Crown in a Fatal Accident Inquiry)





� See for example MacCormick v. Lord Advocate, 1953 SC 396, IH per Lord President Cooper at 407-8:


“The principle of the unlimited sovereignty of Parliament is a distinctively English principle which has no counterpart in Scottish constitutional law. It derives its origin from Coke and Blackstone, and was widely popularised during the nineteenth century by Bagehot and Dicey, the latter having stated the doctrine in its classic form in his Law of the Constitution. Considering that the Union legislation extinguished the Parliaments of Scotland and England and replaced them by a new Parliament, I have difficulty in seeing why it should have been supposed that the new Parliament of Great Britain must inherit all the peculiar characteristics of the English Parliament but none of the Scottish Parliament, as if all that happened in 1707 was that Scottish representatives were admitted to the Parliament of England. That is not what was done.


Further, the Treaty and the associated legislation, by which the Parliament of Great Britain was brought into being as the successor of the separate Parliaments of Scotland and England, contain some clauses which expressly reserve to the Parliament of Great Britain powers of subsequent modification, and other clauses which either contain no such power or emphatically exclude subsequent alteration by declarations that the provision shall be fundamental and unalterable in all time coming, or declarations of a like effect. I have never been able to understand how it is possible to reconcile with elementary canons of construction the adoption by the English constitutional theorists of the same attitude to these markedly different types of provisions. 


� See Jackson v. Attorney General [2006] 1 AC 262 per Lord Steyn at [102] and Lord Hope at [104]. 


� See Lord Gray's Motion (Committee for Privileges, House of  Lords) [2002] 1 AC 124, 138 per Lord Hope:


“In  Scotland, The Development of its Laws and Constitution(1962), p 55 Professor Smith proposed the following analysis of the documents by which the Union Agreement was constituted which encapsulates Mr Keen's argument:


‘First, they constituted a treaty in international law between two sovereign states the treaty being concluded not by the Parliaments, which did not exercise the prerogative treaty-making powers, but by Anne, Queen of Scotland, with Anne, Queen of England.  This treaty, however, was executed on 1 May 1707, and can no longer be invoked qua treaty.  Secondly, the respective Acts of the pre-Union Parliaments operated as ordinary legislation binding the subjects within the jurisdictions for which these Parliaments could competently legislate.  Thirdly, the Union Agreement took effect as a skeletal, but nonetheless fundamental, written constitution for the new Kingdom of Great Britain when it came into being.’


c.f. Bradley and Ewing, Constitutional and Administrative Law,12th ed (1997), p 80, also mention the theoretical and historical difficulties which are inherent in the argument that the Union Agreement has the character of fundamental law.  But they acknowledge, at pp 82-83, that the character of the Anglo-Scottish Union does not make the idea of a constitutional jurisdiction vested in the Court of Session with appeal to the House of Lords inherently absurd, and they conclude that it cannot be demonstrated from existing precedents that under no circumstances could the basic rule of legislative supremacy be qualified by judicial decision.


� For example Davidson v. Scottish Ministers, 2006 SC (HL) 42 on the issue of the availability of coercive remedies against the Crown under and in terms of the Crown Proceedings Act 1947 and the need, from reasons of constitutional propriety, of a consistent approach north and south of the border.


� Craig, Administrative Law (Sweet & Maxwell, 6th ed., 2008) at [1-003]. See further the academic sources on the historical origins of judicial review cited at fn4 to [1-003], in particular Craig “Ultra vires and the Foundations of Judicial Review” [1998] CLJ 63 at 79-90.


� See [47]-[51] of Cart’s Printed Case; [4] of the Lord Advocate’s application to intervene in Eba.
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