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Introduction 

 

1. JUSTICE is a British-based human rights and law reform organisation, whose mission is to 

advance justice, human rights and the rule of law. JUSTICE is regularly consulted upon the 

policy and human rights implications of, amongst other areas, policing, criminal law and 

criminal justice reform. It is the British section of the International Commission of Jurists. On 

Scottish matters it is assisted by its branch, JUSTICE Scotland. 

 

2. The Consultation follows the work of Lord Carloway who reported in November 2011 following 

a year of enquiry with wide terms of reference concerning criminal procedure provided by the 

Scottish Government. Rather than use Lord Carloway’s Report as the basis for more detailed 

enquiry into the areas he recommends for reform, the consultation paper makes clear that the 

Carloway recommendations as a package are to form the basis of extensive legislative reform, 

with only this public consultation to offer any further scrutiny: 

 

It is my intention to present a Bill to Parliament based upon the recommendations in 

the Carloway Report but which is also informed by your responses to this 

consultation.
1
 

 

We repeat here the concerns we set out in our response to the Carloway Review: 

In accordance with the terms of reference given to Lord Carloway, the Consultation Document 

was very extensive, and over 34 questions, considered whether changes are needed to the 

use of custody, evidence and appeals. The decision in Cadder v HMA which is the premise for 

this review does not require the majority of the changes that are under consideration. The 

case recognised a fundamental safeguard that was lacking from criminal procedure in 

Scotland – the right to legal advice and representation during police custody. Many of the 

questions raised would lead to substantial change to the criminal justice system. A fully 

independent commission of inquiry is necessary to consider each area proposed in the 

Carloway Review with a proper degree of scrutiny. It seems that this will not happen. Such a 

step is unprecedented in substantial law reform. As academics have observed
2
, the last 

comparable review in terms of scale was carried out by the Thomson Committee.  

 

3. The Thomson Committee comprised thirteen members, held 122 meetings, heard oral 

evidence from 52 witnesses of 17 interested bodies as well as individuals, visited penal 

institutions, spoke with prisoners and also with the Director of Public Prosecutions, New 

                                                
1
 Kenny MacAskill MSP, cabinet Secretary for Justice, Reforming Scots Criminal Law and Practice: The Carloway 

Report; Scottish Government Consultation Paper, p 2 

2
 J. Chalmers and F. Leverick, ‘Substantial and Radical Change’:A New Dawn for Scottish Criminal Procedure? 

(2012) 75(5) MLR 837-864, at 839. 
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Scotland Yard, Bow Street Magistrates Court, the Judicial Office of the House of Lords, the 

Central Criminal Court and the Royal Courts of Justice.   It issued three reports in 1972, 1975 

and 1977,
3
 the 1975 report leading to the Criminal Justice (Scotland) Act 1980 introduction of 

the detention period. While the Criminal Justice (Scotland) Bill was before the UK Parliament 

in 1980, the Royal Commission report on criminal procedure in England and Wales 
4
 was 

nearing its completion. Over the course of three years the Commission received and 

considered some 447 written submissions, commissioned its own original research and 

carried out visits to, among others, every police force in England and Wales and to public 

prosecution departments in: Northern Ireland; Scotland; the Republic of Ireland; the 

Netherlands, Denmark and Sweden; the United States of America; Canada and Australia - 

and held twenty full or half day sessions to take oral evidence, covering a representative 

range of views.  This was known to the Members of Parliament debating the Bill.   The 

Secretary of State indicated that its recommendations would be examined in their context. 
5
  

Some concern was raised in both the Houses of Parliament that the Royal Commission had 

undertaken considerable research on matters directly relevant to the Scottish Bill, which were 

absent from the Thomson Committee. 
6
   

 

4. Despite this, the evidence obtained by the Royal Commission did not inform the decision to 

pass the 1980 Act, and its consolidating successor, the 1995 Act. If thirteen committee 

members taking extensive evidence were still able to reach a decision that ignored the wider 

evidence and concerns for safeguarding suspects’rights in relation to police detention, 

specifically in deciding that legal representation would not be necessary or appropriate at that 

stage, it must be questioned whether the conclusions of a single judge following a much more 

limited review are sufficient basis for wholesale reform of the criminal justice system.
7
 

 

 

 

                                                
3
 Thomson Committee, Criminal Appeals in Scotland (First Report) Cmnd 5038 (1972); Criminal Procedure in 

Scotland (Second Report) Cmnd 6218 (1975); Criminal Appeals in Scotland (Third Report) Cmnd 7005 (1977). 

4
 Royal Commission The Investigation and Prosecution of Criminal Offences in England and Wales: The Law and 

Procedure (Cmnd 8092-I 12/01/81)) 

5
 HC Hansard: Deb 14 April 1980 vol 982 c815 

6
  Per Lord Gifford, Hansard HL Deb 15 January 1980 vol 404 c 65, and Mr David Steel, Hansard HC Deb 14 April 

1980 vol 982 c851 
7
 A concern made all the more prominent by Lord Carloway’s comparison of his exercise to that of the Thomson 

Committee, which he described as a moment of evolution in the criminal justice system ‘when it has had to 

undergo substantial and radical change in order to meet the expectations and requirements of modern 

society,’ The Carloway Review; Report and Recommendations (17 November 2011) (hereafter referred to as 

the Carloway Report), at para 4.0.1. 
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Arrest and Detention 

 

1. What are your views on the move to a power of arrest on ‘reasonable suspicion’ of 

having committed a crime, replacing the common law and statutory rules on arrest and 

detention? 

 

5. We agree that it is sensible to replace statutory detention under s14 Criminal Procedure 

(Scotland) Act 1995 and common law arrest with one uniform power of arrest. As Lord 

Carloway explains at paragraph 5.1.29 of the Carloway Report, the purpose of the distinct s14 

detention period was rendered nugatory by the decision in Cadder v HM Advocate  and the 

subsequent Criminal Procedure (Legal Assistance, Detention and Appeals) (Scotland) Act 

2010. The distinct period was introduced in order to avoid the unlawful practice of arrest 

without warrant where there was no sufficiency of evidence to charge the suspect, in order to 

allow the police to further an investigation, but without affording the suspect their legal rights 

which would otherwise accrue upon arrest (most crucially the right to a lawyer).
8
 Since those 

legal rights have now been introduced to s14 detention, there remain only confusing 

anomalies between which power the police should exercise. 

 

6. The police can arrest without warrant under a number of grounds carved out through the 

common law over the course of numerous factual scenarios. Lord Carloway sets the powers 

out at para 5.1.9 of the Review. Statutory powers of arrest also exist for various devolved and 

reserved offences. For both common law and statutory arrest, the ground of arrest is one of 

reasonable suspicion, belief or cause.
9
 The reasonable suspicion test therefore not only 

satisfies article 5 of the European Convention on Human Rights but has historically been an 

integral ground for arrest in Scots law and should remain the test applied.  

 

7. Common law arrest however is only to be exercised where there is a sufficiency of evidence 

upon which to charge. JUSTICE is a partner in a project conducting research into the rights of 

suspects during police detention in four jurisdictions, one of which is Scotland
10

. Observational 

research over a period of three and two months respectively at two police stations in 

Strathclyde has revealed the disparity between the two methods by which a suspect can be 

                                                
8
 Expressly excluded by the Thomson Committee because it considered that the purpose of obtaining information 

from the suspect regarding the offence might be defeated by the participation of his solicitor, see para 7.16. 

9
 See Peggie v Clark (1868) 7 M 89, Lord Deas at p 93; Road Traffic Act 1988 ss 4, 6, 30, 103, 178; Criminal Law 

(Consolidation) (Scotland) Act 1995 ss 47 and 50; Firearms Act 1968 s50; Misuse of Drugs Act 1971 s24; 

Official Secrets Act 1911 s6; Protection of Animals (Scotland) Act 1912 s 11 and others set out in Renton & 

Brown, Criminal Procedure, 6
th
 Ed (W. Green, 2011) R.41, para 7-09 

10
 Suspects Rights in Police Detention, a joint project between University of Maastricht, University of West England, University 

of Warwick, JUSTICE and OSJI, ongoing. The research is comparing police detention in England and Wales, Scotland, 

France and the Netherlands, 
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taken to a police station and detained. Section 14 detention is utilised to further police 

enquiries, often through interview of the suspect, whereas common law arrest appears 

sometimes to be employed to detain drunk and incapable persons so that they may sober up 

overnight in the police cells, or for a variety of other offences for which the outcome has 

already been determined as either caution, charge or report to the procurator fiscal’s office for 

consideration of charge. In these instances, it has to be asked why a person needs to be 

arrested and conveyed to the police station at all.  

 

8. In our view, not only should there be one power of arrest with all rights attributable to the 

suspect once exercised, but there must also  be a requirement for the arrest to be necessary 

and in the interests of justice. Where there is a sufficiency of evidence, there should be no 

need to arrest the person at all, unless the person is committing, or is likely to commit, a 

further offence and the arrest is necessary to prevent crime. Absent such circumstances the 

officer should take the person’s details in order to report them for consideration of charge or to 

offer them an undertaking to appear at court where there is a clear offence made out. If the 

accused fails to attend, it is a matter for the court to issue a warrant of arrest. Short of a 

sufficiency of evidence, holding a person in police custody upon a reasonable suspicion 

should be avoided unless an officer is furthering specific enquiries and needs the suspect to 

be in custody in order to do so (to conduct an interview, take samples or hold an identification 

parade). In cases where a person is not in this category, and possibly is only to be arrested 

due to being drunk and incapable, it is difficult to see what purpose the detention in police 

custody serves. We therefore agreed with Lord Carloway that a decision should be taken not 

only on arrest but on continuing detention at the police station. We also agree that where the 

offence is non-imprisonable the grounds for detention will be very hard to satisfy. 

 

9. Whilst the ground for arrest is reasonable suspicion of an offence being committed, this is not 

the purpose of the arrest. It is not sufficient to arrest a suspect because of reasonable 

suspicion of committing an offence alone. The arrest must be necessary to achieve a specific 

purpose. Therefore the officers must satisfy themselves that it is necessary and proportionate 

not only, as Lord Carloway recommends, later on at the police station, but at the locus also. 

There will usually be no change in circumstances between the locus and the police station. 

Therefore if there is no necessary and proportionate reason to detain at the police station, 

there will have been no justifiable reason to arrest at the locus. The decision will however 

require review at the police station (see below).  

 

10. Article 5(1)(c) of the European Convention on Human Rights (ECHR) provides three purposes 

to arrest: 
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(1) Everyone has the right to liberty and security of person. No one shall be deprived 

of his liberty save in the following cases and in accordance with a procedure 

prescribed by law:  

(c) the lawful arrest or detention of a person effected for the purpose of bringing him 

before the competent legal authority on reasonable suspicion of having committed an 

offence or when it is reasonably considered necessary to prevent his committing an 

offence or fleeing after having done so… 

(emphasis added) 

 

 The common law arrest, as indicated above, requires the interests of justice to be satisfied by 

the arrest as a result of a number of circumstances such as: prevention of crime; escape of 

the suspect; destruction of evidence. The purpose of the common law arrest continues to be 

to convey the suspect to court to appear before a judge and answer the charge (made at the 

point of arrest). Arrest at common law and under certain statutory powers also gives effect to 

the purposes of prevention of the committal of an offence or fleeing from the scene of a crime. 

Common law arrest should therefore comply with article 5, though we have concerns about 

whether these purposes are always satisfied in practice, as set out above.  

 

11. Section 14 detention is currently ‘for the purpose of facilitating the carrying out of 

investigations (a) into the offence; and (b) as to whether criminal proceedings should be 

instigated against the person. These are not reasons set out in article 5 ECHR.  Nevertheless, 

in Murray v UK (1994) 19 EHRR 193 the European Court of Human Rights (ECtHR) expressly 

interpreted article 5(1)(c) to encompass police enquiries, including interrogation to be carried 

out during police detention, so long as they do not infringe the safeguards contained in the 

Convention: 

 

55.  With regard to the level of "suspicion", the Court would note firstly that, as was 

observed in its judgment in the case of Brogan and Others, "sub-paragraph (c) of 

Article 5 para. 1 (art. 5-1-c) does not presuppose that the [investigating authorities] 

should have obtained sufficient evidence to bring charges, either at the point of arrest 

or while [the arrested person is] in custody. Such evidence may have been 

unobtainable or, in view of the nature of the suspected offences, impossible to 

produce in court without endangering the lives of others" (loc. cit., p. 29, para. 

53). The object of questioning during detention under sub-paragraph (c) of Article 5 

para. 1 (art. 5-1-c) is to further the criminal investigation by way of confirming or 

dispelling the concrete suspicion grounding the arrest. Thus, facts which raise a 

suspicion need not be of the same level as those necessary to justify a conviction or 

even the bringing of a charge, which comes at the next stage of the process of 

criminal investigation.).  

(Emphasis added) 
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12. Section 24 of the Police and Criminal Evidence Act 1984 sets out a comprehensive set of 

powers concerning arrest in England and Wales which incorporate both the common law and 

s14 purposes Scots law currently recognises: 

 

 Arrest without warrant: constables 

 

(1) A constable may arrest without a warrant— 

(a) anyone who is about to commit an offence; 

(b) anyone who is in the act of committing an offence; 

(c) anyone whom he has reasonable grounds for suspecting to be about to commit an 

offence; 

(d) anyone whom he has reasonable grounds for suspecting to be committing an 

offence. 

(2) If a constable has reasonable grounds for suspecting that an offence has been 

committed, he may arrest without a warrant anyone whom he has reasonable grounds 

to suspect of being guilty of it. 

(3) If an offence has been committed, a constable may arrest without a warrant— 

(a) anyone who is guilty of the offence; 

(b) anyone whom he has reasonable grounds for suspecting to be guilty of it. 

(4) But the power of summary arrest conferred by subsection (1), (2) or (3) is 

exercisable only if the constable has reasonable grounds for believing that for any of 

the reasons mentioned in subsection (5) it is necessary to arrest the person in 

question. 

(5) The reasons are— 

(a) to enable the name of the person in question to be ascertained (in the case where 

the constable does not know, and cannot readily ascertain, the person's name, or has 

reasonable grounds for doubting whether a name given by the person as his name is 

his real name); 

(b) correspondingly as regards the person's address; 

(c) to prevent the person in question— 

(i) causing physical injury to himself or any other person; 

(ii) suffering physical injury; 

(iii) causing loss of or damage to property; 

(iv) committing an offence against public decency (subject to subsection (6)); or 

(v) causing an unlawful obstruction of the highway; 

(d) to protect a child or other vulnerable person from the person in question; 

(e) to allow the prompt and effective investigation of the offence or of the conduct of 

the person in question; 
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(f) to prevent any prosecution for the offence from being hindered by the 

disappearance of the person in question. 

(6) Subsection (5)(c)(iv) applies only where members of the public going about their normal 

business cannot reasonably be expected to avoid the person in question. 

 

13. Whilst we largely agreed with Lord Carloway about how arrest powers should be set out, we 

do not agree that the primary power of arrest should be specified solely as having the purpose 

of taking an accused to court. This would preclude the investigation stage from taking place 

since, where there is no sufficiency of evidence, there is no legal basis upon which to purport 

to arrest and convey an accused to court. The Scottish power of arrest should in our view 

encompass comprehensive reasons for arrest and we suggest therefore that statute should 

specify four separate provisions on: 

(1) The power of arrest to be exercisable upon similarly drafted grounds and purposes to 

those set out in s24 PACE; 

(2) Where the reasons for arrest cannot be satisfied because there is already a 

sufficiency of evidence to charge and none of the preventative measures apply, arrest 

will not be justified and the matter should be disposed of by report to the COPFS or 

seeking an undertaking to appear at court; 

(2) Where a person is charged with an offence the requirement that they should be taken 

before a court, or liberated (with or without an undertaking) to appear at court, in order 

to comply with article 5(1) ECHR; 

(3) Length and justification for detention prior to charge and being taken before the court 

in order to comply with article 5(3) ECHR.  

 

14. We do not think that it is necessary to define ‘arrest’ for these purposes since this could 

construe the power too narrowly. For example, Lord Carloway has suggested at paragraph 

5.1.30 that arrest ‘be defined in terms of the initial deprivation of liberty. i.e. the restraining of 

the person and taking him/her to, or keeping him/her at, a police station.’ We consider that this 

confuses arrest and subsequent detention. The power to arrest can be exercised without the 

suspect being conveyed to the police station at all. If the definition were as Lord Carloway 

proposes, the restriction of a person’s liberty which did not involve police station detention 

would not be an arrest, and the restriction would not be subject to the proper exercise of police 

powers or convey rights upon the suspect. If a definition is to be adopted, we would suggest a 

wider description as acknowledged by the Supreme Court in the judgments of Ambrose v 

Harris, HM Advocate v G and HM Advocate v M.
11

 when their Lordships concluded that the 

application of the right to legal advice depended on whether a suspect was in police custody 

at the time of questioning. Police custody requires a significant curtailment of freedom of 

                                                
11

 2011 SLT 1097; 2011 SCCR 651. 
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action.
12

 Whilst their Lordships were not considering the definition of arrest in particular, in our 

view, arrest must be synonymous with police custody and also require a significant curtailment 

of freedom of action so that the person is no longer at liberty to leave. Whilst the moment 

when a person is entitled to legal advice prior to police questioning may occur earlier than 

arrest from the discussion in Ambrose,
13

  in order to ensure legal certainty, it would be prudent 

to adopt this definition over any other, should a definition be considered necessary. However, 

we consider statutory provisions that set out what the powers are under arrest are crucial. The 

requirement to convey to a police station once detained is already set out in section 14 and 

should remain. 

 

2. What are your views on Lord Carloway’s recommendations for the police no longer to 

be required to charge a suspect with a crime prior to reporting the case to the Procurator 

Fiscal? 

 

15. The police may already report a case to the procurator fiscal, pursuant to s12 of the 1995. 

Where a decision is made to report a case for consideration of prosecution the police will 

usually liberate the suspect, with or without an undertaking. In a serious case where liberation 

would not be appropriate, and where there is doubt, a prosecutor should be consulted as to 

charge.
14

 Since the police are also required to take a suspect before a court competent to deal 

with the case on the next lawful day after being taken into custody, any potential delay which 

may ensue in waiting for a decision from a prosecutor as to charge will be subject to the 

scrutiny of the courts. Therefore, there is no change in law proposed here and we consider 

that the current approach to seeking the view of a prosecutor prior to charge where a case is 

not clear is prudent to avoid wrongful charge and prosecution. The concerns we have about 

the practical realities of the ‘next lawful day’ are considered below.  

 

3. Do you agree that a suspect in a criminal investigation, who has not been detained or 

arrested, does not require any statutory rights similar to those conferred had that 

person been arrested and detained? 

 

16. Lord Carloway considers that there is no distinct legal status for a ‘suspect’. Lord Carloway 

has said that there ought not to be a statutory definition of suspect because if matters were 

formalised too early, a disproportionate and unnecessary burden would be placed on the 

police which would risk compromising investigations. Further, undue weight could be placed 

on the status to the suspect’s detriment by the public and media as well as in subsequent 

                                                
12

 Ibid, per Lord Hope, at [71]. 

13
 ‘The moment at which the individual is no longer a potential witness but has become a suspect provides as 

good a guide as any as to when he should be taken to have been charged’, per Lord Hope at [63], though 

having been charged may not automatically render any questioning inadmissible after this stage either. 
14

 J. Mill, The Scottish Police: Powers and Duties (Edin, 1944), p69 
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proceedings. We agree that there is no need to define a suspect in a new statutory section. 

But it is not correct to say that there is not an already existing status of suspect.  

 

17. Firstly, any person who is suspected of an offence has a general status of ‘suspect’ up until 

the point where they become an ‘accused’, be they arrested, detained, voluntarily attending or 

not. The moment a person is suspected of committing an offence, their right not to incriminate 

themselves must be properly respected.
15

 They should be cautioned and informed of the 

suspicion and general nature of the offence for which they are suspected: 

 

[I]t is…well recognised that in order that his replies should be admissible in evidence, 

it is proper practice that any further questioning should be preceded by a caution in 

common form.
16

 

 

18. Furthermore, article 6 ECHR is engaged when a person is ‘charged’, which can encompass a 

much wider set out circumstances than a decision to prosecute. In Deweer v Belgium the 

ECtHR held the test is whether the situation of the person has been substantially affected.
17

 In 

Zaichenko v Russia,
18

 the court concluded that a suspicion of theft arose when the appellant 

could not produce a receipt for a diesel purchase found in his car. Although he was not 

accused of an offence at that stage, his situation was substantially affected and, whilst 

proceedings were as yet too preliminary to require the assistance of legal advice, the Court 

considered that he should have been cautioned prior to asking any further questions: 

 

The Court considers that being in a rather stressful situation and given the relatively 

quick sequence of the events, it was unlikely that the applicant could reasonably 

appreciate without a proper notice the consequences of his being questioned in 

proceedings which then formed basis (sic) for his prosecution for a criminal offence of 

theft. Consequently, the Court is not satisfied that the applicant validly waived the 

privilege against self-incrimination before or during the drawing of the inspection 

record.
19

 

 

19. Section 13(1)(a) of the 1995 Act provides the power to question upon suspicion in order to 

identify a suspect and obtain an explanation for the circumstances giving rise to the suspicion. 

                                                
15

 Ambrose, ibid, per Lord Hope at [22] 

16
 Tonge v HM Advocate, 1982 JC 103, 147. However it was subsequently observed in Pennycuik v Lees 1992 

SLT 763, 765H that ‘There is no…rule of law which requires that a suspect must always be cautioned before 

any question can be put to him by the police or anyone else by whom the enquiries are being conducted. The 

question in each case is whether what was done was fair to the accused.’ 

17
 (1980) 2 EHRR 439, at [46] 

18
 (App. No. 39660/02), 18

th
 February 2010 (unreported). 

19
 At [55]. 
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In our view, the second limb may give rise to a right to legal advice and certainly does give 

rise to a need to caution prior to answering questions. This power is exercised prior to 

detention yet s13(5) sets out the requirements upon the officer to inform the suspect of the 

reason for the suspicion, questioning and the consequences of failure to reply. Furthermore, 

searches and roadside breath tests occur prior to arrest and detention, which both require 

notification of the reasons for the search and the grounds for suspicion. 

 

20. Finally, whilst volunteers are rare, there are circumstances where a suspect will assist with 

police enquiries without being formally arrested or detained. These suspects have the same 

right to be cautioned and informed of their right to legal assistance prior to being questioned or 

for other procedures such as an identity parade. 

 

21. Therefore we think it is important not to restrict the status of a suspect by any new provisions 

that are drafted through conferring a particular status upon a detained or arrested person 

alone, but rather ensure that where police are given investigatory powers to exercise 

concerning suspects that these comply with the suspects’ existing rights in Scots law and 

article 6 ECHR.  

 

4. What are your views on the recommendation that a suspect should be detained only if 

it is necessary and proportionate having regard to the nature and seriousness of the 

crime and the probable disposal if convicted? 

 

22. As indicated in question one above, we agree that a suspect should only be detained if it is 

necessary and proportionate in the interests of justice. However, at the point of arrest, whilst 

there may be a suspicion of a particular offence given the circumstances, it may be that further 

investigation is required in order to ascertain what the likely charge and disposal will be. This 

is why we would suggest an ‘interests of justice’ test, which should take into consideration the 

four conditions we set out above at paragraph 13, as well as the nature and seriousness of the 

alleged crime. It is why we also advocate a review of detention at reasonable periods to 

ensure it continues to be necessary and proportionate (see below). 
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Custody 

 

5. Do you agree with Lord Carloway’s recommendation that the maximum time a suspect 

can be held in detention (prior to charge or report to the Procurator Fiscal) should be 12 

hours? 

 

23. We observed in our evidence to the Justice Committee inquiry into the 2010 Act
20

, that an 

extension of the maximum period of detention from six to twelve (and thereafter twenty four) 

hours should have been justified by empirical evidence to show that (a) solicitors are not able 

to attend within the six hour period and/or (b) police officers are hindered in completing their 

investigations by this period. The Lord Advocate’s Interim Guidance had been in operation 

since July 2010. The Supreme Court indicated the date when it would give judgment. As such, 

it would have been possible to collect evidence of how the change brought about by the 

Guidance was affecting detention. If this related largely to geographical location and the 

problem of obtaining legal advice within the six hour period, we would expect this to be borne 

out by evidence, not hypotheses or conjecture. Furthermore, the amendment could have been 

drafted to reflect that particular concern. Since the amendment was a blanket extension, not 

limited to time awaiting legal advice, the provision is now being engaged for operational 

extensions of time rather than delay in legal consultation. Of most concern, whilst advice may 

have come from ACPOS
21

 that there was a need for an extension, this was not disclosed and 

the existence of such necessity was not accepted by defence lawyers. In the event, although 

our view is that personal consultation by a solicitor is essential in most cases, in practice most 

advice is being given by telephone and accordingly the need to continue with the revised 

periods does not arise in most cases. In our view the extension of time should never have 

passed. 

  

24. Lord Carloway bases his recommendation upon evidence provided by ACPOS. The ACPOS 

evidence consists of statistics on periods of detention in police custody from November 2010 

until August 2011. This is a very short period of time from which to draw a conclusion as to 

what length of detention is appropriate. Given that a further twelve months of statistical 

information must now be available this should be utilised to inform the decision about what 

period of detention is appropriate. At paragraph 5.2.22 Lord Carloway indicates that the 

ACPOS data reveals that, most commonly, the requests for extensions beyond twelve hours 

have stemmed from the complexity of the investigation, the existence of multiple suspects or 

witnesses, arranging samples and searches and also whether the suspect is fit for interview or 

                                                
20

 JUSTICE, Written Evidence to the Justice Committee on the Criminal Procedure (Legal Assistance, Detention 

and Appeals) (Scotland) Act (March 2011). Copy available upon request. 
21

 It was asserted during debate that it was not possible, given the strictures the Government was operating 

under, to obtain evidence beyond advice, Scottish Parliament, Official Report, 27
th
 October 2010, Richard 

Baker MSP, Col 29627. 
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needs the assistance of an appropriate adult or interpreter. Ninety three extensions beyond 

twelve hours appear to have been reported. Of these twelve were because of delay in access 

to a solicitor. It is not indicated how the other justifications contribute to the total of ninety 

three. There is also an absence of information as to why extension beyond six hours has been 

justified. Since Lord Carloway then goes on to recommend retaining twelve hours as a 

‘reasonable’ period of detention,
22

 in our view this data cannot be considered statistically 

significant, nor, without further detail, can the figures themselves simply be relied upon to 

provide sufficient justification for maintaining a twelve hour period of detention.
23

 If there are 

operational reasons to justify an extension, these must be revealed and scrutinised in order to 

consider whether better use of resources and efficiencies in the investigatory system could be 

made rather than simply resorting to lengthier detention of suspects. For example, officers 

must complete multiple reports by hand and often have to record interviews in their notebooks 

by hand. Despite the obvious opportunities for inaccuracies in reporting that this entails, the 

interview process could be much swifter if all interviews were tape recorded (as happens 

routinely in the most serious cases).
24

 

 

25. However, given that the recommendation is to combine the current common law arrest and 

s14 detention, it must be made clear that any detention period can only be authorised whilst 

there exists a justifiable reason to detain rather than charge. We therefore disagree with Lord 

Carloway that there is no rule requiring the police to charge once a sufficiency of evidence has 

been reached and that the time to charge should be at the discretion of the police. There can 

be no justification for detention within the 12 hour investigatory period once there is evidence 

upon which a charge could be laid. To suggest otherwise is contrary to the requirement that 

suspects must not be unnecessarily and disproportionately detained in custody.
25

 It also 

ignores the caution of the Thomson Committee upon their creation of a period of detention: 

‘As soon as the purpose of the detention is served, the police will have a clear duty. They 

must either liberate the detainee or arrest him’.
26

 

                                                
22

 At paragraph 5.2.34. 

23
 The publicly available information from ACPOS, suggests that on average across Scotland, 83.5% of 

detentions are carried out within a six hour period; 15.7% within six to twelve hours and 0.8% over twelve 
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http://www.acpos.police.uk/Documents/News%20Releases/SolicitorAccessDataReport.pdf  

24
 This recommendation was made by the Thomson Committee at paragraph 7.21b but remarkably is still not 

operational across all police interviews. It is also a recommendation of the Committee for the Prevention of 

Torture (CPT), CPT Standards, (CPT/Inf/E (2002) 1 - Rev. 2011), available at 

http://www.cpt.coe.int/en/docsstandards.htm 
25
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26
 Thomson Committee, paragraph 3.25. 
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26. In order to ensure that the detention is necessary from the outset, in our view, the custody 

officer must enquire not only as to the grounds for arrest, but also the purpose of the detention 

in the police station. The custody officer must inform the suspect of why they are satisfied that 

the purpose is justified. Again, the Thomson Committee recommended this process as part of 

the detention period,
27

 yet our research in two police offices
28

 did not observe any review of 

the actual detention by custody officers, nor the informing of suspects of reasons for their 

detention, in either common law or s14 detention cases. The only ‘review’ we have observed 

involves the arresting officer explaining to the custody officer the grounds for arrest or 

detention and the suspected offence that were given at the locus, which the suspect is 

informed of by listening to this conversation. A suspect is never formally informed of the 

reasons they are being kept in a police cell. In our view, statute must provide for this 

requirement in order to ensure that it is properly observed. The process and time should be 

recorded in a custody log so that the lawfulness of the detention can be verified. 

 

6. What are your views on whether this 12 hour period could be extended in exceptional 

circumstances?  

 

27. We certainly agree that a suspect should not be held in detention for longer than twelve hours. 

Whilst we do not see that a case has been made out for further extension on the current 

evidence, were such evidence to be made available that demonstrated a case with 

exceptional circumstances of particular complexity, the appropriate course would be to require 

in legislation that the suspect be taken before a sheriff who would review the case and decide 

whether an extension to the detention period can be justified as necessary and proportionate. 

This would give the police and suspect the opportunity to make representations about the 

proposed extension. It would also ensure that the decision is independent and impartial of the 

investigation and made by an appropriate arbiter.  

 

7. What are your views on the need for the proposed 12 hour period of detention to be 

reviewed after 6 hours by a senior police officer? 

 

28. We agree that detention which exceeds six hours should be subject to review by a senior 

police officer. This can be the custody sergeant since it is their role to oversee the custody 

area and they hold responsibility for the welfare of the detainees. A review at six hours will 

ensure that, if the maximum period of detention is to remain at twelve hours, the requirement 

to detain only when it is necessary and proportionate continues to remain justifiable 

throughout that period. By requiring the investigating officer to report to the custody officer as 

                                                
27
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28
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to what they have been doing during the previous six hours and why any further period of 

detention is required, it will ensure that the detention remains justified.  

 

29. However, we consider that further review is required after the decision to report or charge 

throughout the period of detention up until release. This is important to ensure the welfare of 

the detainee and the continuing requirement to detain. The reasons may alter from those 

given during the investigatory phase,
29

 but the requirement to justify detention nevertheless 

remains, under s17 Police (Scotland) Act and under article 5(3) ECHR. Again, in our view this 

review should be conducted by the custody sergeant, take place every six hours and be 

recorded in the custody log to verify the lawfulness of the detention. It should be a formal 

review involving the investigating officer and be required by legislation.  

 

30. Our observational research has revealed that suspects detained pending court who are held 

for lengthy periods of time spend all of that time in their cell. Where people are being detained 

for longer than twelve hours, in our view they must be given access to fresh air and exercise.
30

 

 

8. What do you consider the most effective way of ensuring that no person should be 

detained in custody beyond 36 hours before appearing before a Court, i.e. over the 

weekend period? 

 

31. We are concerned by the length of time suspects are currently detained in custody. This is 

both in terms of welfare, as police cells are not designed for more than a few hours of 

detention, and lawfulness since it is not ‘necessary’ and therefore breaches article 5(3) ECHR 

because accused persons are not always promptly taken to court. Lord Carloway provides a 

‘snapshot’ of the custody court which sat late on a Monday at paragraph 5.2.8 of the Report. 

This revealed that sixteen percent of appearances involved people who had been detained 

since the previous Thursday or Friday.  A further twenty two percent had been waiting in 

police custody since Friday night or early Saturday morning. This last group alone had been 

held for more than sixty hours. Only twenty five percent of those in custody were committed to 

prison rather than released on bail. We repeat these figures because they reveal a concerning 

practice which must be reformed. 

 

32. Our research in Strathclyde
31

 revealed a similar picture. Of the cases we observed, thirty six 

were custodies taken to court. Whilst sixty nine percent of accused were taken to court within 

                                                
29

 For example, the suspect is unfit to be released through drink and may cause a danger to the public or himself; 
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30
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twenty four hours, thirty percent therefore exceeded twenty four hours in police detention. Of 

these, nineteen percent were detained for over thirthy six hours and fourteen percent over 

fourty eight hours. Since the practice has emerged of dealing with custodies in the afternoon, 

it is likely that, once taken to court, these people had to wait in the court cells considerably 

longer to have their case heard. 

 

33. The period of thirty six hours is suggested by Lord Carloway as the appropriate period of 

detention. We assume that this is reached by taking the twelve hour maximum investigatory 

period, should this be adopted, and thereafter affording a further period of twenty four hours of 

detention after charge. It is unclear why such a period would make any impact upon the 

current unsatisfactory situation as either the next court day will be before another twenty four 

hours have passed, or, if the person has been arrested on a Thursday or Friday, more than 

twenty four hours will pass before the next court day on a Monday.   

 

34. In our view, there must be a requirement to hold Saturday custody courts
32

 in order to ensure 

that people are not unjustifiably detained for lengthy periods of time. There is no other way of 

reducing the period of detention that is viable. Moreover, custody cases should be prioritised 

and heard first on the court list, not last. In order to do so, we agree that efficiencies will have 

to be made in the report from the police to the procurator fiscal and in their preparation for 

court. We are surprised that a full morning is required prior to presentation of the overnight 

custody cases. Whilst we accept that holding Saturday courts will incur resources both in fees 

for court staff and lawyers, as well as additional time outside of their usual office hours, we do 

not consider that holding dedicated custody courts would take more than the Saturday 

morning. It would also not be necessary to open more than a few courts in each area, as 

appropriate to the volume of custody cases. We agree with Lord Carloway that this would 

avoid Monday courts sitting late into the evening which may well be preferable to many 

accused, court staff and lawyers. Justice is not served by courts having to sit late, 

administered by practitioners who are tired. The avoidance of personnel having to work on a 

Saturday cannot justify detaining people for forty eight hours longer. After all, many 

professions, including the police and hospitals, have to operate a twenty four hour, seven days 

a week service. Custody courts operate in England and Wales on Saturday mornings and the 

defence profession has produced a rota to ensure duty cover as well as employing agency 

solicitors or junior counsel to cover cases where nominated solicitors cannot attend in person. 

Because only the custody decision is taken at these hearings, this ensures that the issue of 

plea and process of the case is reserved until the next court day when the nominated solicitor 

and, where necessary, appropriate prosecutor and fuller details of the case, can be provided. 

 

                                                
32
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35. We consider that ‘the next court day’ should remain the appropriate test, coupled with the s17 

requirement for detention to be necessary and six hourly reviews. If Saturday courts are 

introduced, periods of thirty six hours detention should become rare. Nevertheless we 

consider that thirty six hours should be the maximum period of total detention, from the point 

of arrest at the locus, through to appearance in court. It is not acceptable that, upon reaching 

court, suspects can be held all day without their detention being reviewed. This period should 

be included in statute to ensure detention periods do not creep over an acceptable limit as 

they  have currently done. Where a person is detained for thirty six hours they must be 

released from custody otherwise further detention will be unlawful. This will ensure that 

custody cases are taken seriously and treated with appropriate urgency. 

 

36. In our view, once detention passes twenty four hours, a further extension to thirty six hours 

should require authorisation by a superintendent, as in England and Wales under s42 of 

PACE, and the reasons for the continued detention should be recorded on the custody log. 

This will ensure a fresh and independent review so that the decision is accountable. Lord 

Carloway has reviewed other common law systems of detention. Thirty six hours, inclusive of 

investigative detention must be the maximum justifiable period of detention having regard to 

what other systems are able to achieve. Whilst the maximum lawful period supposed under 

article 5(3) ECHR is four days, this was in the context of holding suspected IRA members on 

suspicion of terrorism where the extension of detention concerned the investigatory period.
33

 

Furthermore, the UN Human Rights Committee has considered that, in order to comply with 

the requirement of promptness, delay in being taken before a court cannot exceed a few 

days.
34

 Once a charge has been administered, there is no reason to detain other than in order 

to convey to court. The only justification for continued detention therefore would be that the 

court is not in session.  

 

9. What are your views on the police having the ability to hold an accused for court and 

report a case to the procurator fiscal without first charging the suspect? 

 

37. We repeat our answer to Question 2 above. However, where this route is taken, the same 

maximum period and reviews during detention will be necessary, with greater justification 

required in order to explain lengthy periods of detention. We accept that ,in a complex case, 

the twelve hour investigatory period may pass without the police being able to make a 

decision on charge.  

 

                                                
33

 Brogan v UK (1988) 11 EHRR 117.  

34
 Human Rights Committee, General Comment 8, Article 9, (Sixteenth Session, 1982), Compilation of General 
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Liberation 

 

10. Do you agree with Lord Carloway’s recommendations that the police should be able to 

liberate a suspect from custody on condition, referred to as investigative liberation? What are 

the practical issues with this and what comments do you have about conditions and 

safeguards? 

 

38. We welcome the recognition by Lord Carloway that the presumption should be in favour of 

liberation of suspects and that, where detention is no longer necessary and proportionate, 

they should be released. The right to liberty is a fundamental right protected by article 5 ECHR 

and research has confirmed that police detention is a particularly unpleasant deprivation of 

liberty.
35

 Nevertheless, conditional liberation for up to 28 hours still places the suspect in a 

position of restricted liberty. The starting point in ensuring that such liberation does not lead to 

the commission of further offences is the Lord Advocate’s Guidelines to Chief Constables on 

Liberation by the Police,
36

 which set out when it is appropriate to allow liberation on an 

undertaking and what conditions may be appropriate, post charge. 

 

39. However, given that Lord Carloway has recommended that the investigatory period of 

detention should be limited to 12 hours, it may be that there are few cases where liberation is 

viable because, in the majority of cases, the initial arrest will only be justifiable to question 

and/or take samples from the suspect. Equally the decision to impose conditions, which may 

be justifiable post charge where a sufficiency of evidence has been made out, may well not be 

possible (if there is a lack of information and thereby a lack of justification to detain) at that 

stage. The imposition of conditions upon liberation will have to be very carefully justified as a 

result, both in terms of the ongoing lines of enquiry and the conditions to be imposed, and 

recorded in the custody log. Any decision would have to be taken, in our view, by an inspector 

with the authority to justify the conditions imposed. In our view the conditional liberation should 

also be justified by the type of crime committed in order to show a correlation between the 

type of condition and the criminal activity. 

 

40. We agree that a procedure should be legislated to allow the suspect to make representations 

concerning conditions imposed upon them. This should be possible initially at the police 

station prior to liberation, where the suspect must be entitled to legal assistance. This is the 

most efficient place to make representations prior to the imposition of the conditions so that 

                                                
35
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any real impossibilities can be avoided. Suspects should not be set up to fail by conditions 

they are unable to meet, which can happen with geographical and non-contact conditions. In 

court these would be discussed prior to imposition and the same should happen at the police 

station. Thereafter, if changes occur which mean that the suspect would have difficulty 

meeting the conditions there should be the opportunity to appear before a sheriff and seek 

amendment to the conditions. Legal aid should be extended to cover this appearance. 

 

41. Whilst it is helpful for the procurator fiscal to advise on whether liberation with conditions is 

appropriate pre- or post- charge, we do not consider that an actual power to bail the suspect 

should be given to the fiscal. This would blur the role of the fiscal with that of the police, which 

should remain independent bodies. The suspect is also within the control of the police, upon 

police arrest powers. Whilst we agree this would be a further means of securing release, it is 

difficult to see how a decision could be made by a fiscal rather than a police officer about 

release from police custody. 

 

11. Lord Carloway suggests that a limit of 28 days be set on the period that the police can 

liberate a suspect on investigative liberation. Do you think that 28 days is sufficient in 

all cases? 

 

42. We are unclear why a period of 28 days has been chosen. The Lord Advocate’s Guidelines 

specify
37

 that a post-charge liberation on an undertaking should be for an appearance at court 

no later than 28 days after liberation. This period is justified by the availability of court listings. 

The imposition of conditional undertakings pre-charge rests upon very different 

considerations. The duration should depend solely on the lines of enquiry that the 

investigating officer intends to pursue. 

 

43. Evidence is needed from the police as to what enquiries would be conducted during a period 

of liberation and how long standard enquiries that they may pursue are likely to take, for 

example reviewing CCTV footage, waiting for sample analysis etc. It may be impossible to say 

how long these enquiries could take. There is also a risk that, given a period of 28 days, an 

enquiry could amply fill that time, either because other matters may take priority, or because 

other lines of enquiry may arise. The police must also provide information to demonstrate how, 

without this power, they are able to conduct enquiries and proffer charges at present. Chief 

Superintendent Main explained to the Justice Committee during evidence sessions on the 

Report that some investigations may take longer than 28 days: 

 

The reality is that often telephone bills and evidence of internet use are not held in 

either Scotland or the United Kingdom. The jurisdictions in which such things are held 
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are often beyond Europe, which means that it is physically impossible to gather such 

evidence in 28 days.
38

 

 

This no doubt is correct. However, current investigations will require this material and be able 

to obtain it to support a prosecution. How is this currently possible without police bail? The 

likelihood is that in the vast majority of instances where police bail could be utilised, a search 

warrant is currently sought prior to arrest and forms the basis of the suspicion to arrest in the 

first place. Or,alternatively there is a sufficiency of evidence to charge, a person is charged 

and in the progression of the case, further evidence is obtained to bolster the prosecution. The 

opportunity to liberate upon conditions should not alter these current practices which ensure 

appropriate safeguards are in place so that a person is not unlawfully or unnecessarily 

detained, or has his movements restricted by conditions. 

 

44. In our view, given the restrictions on the suspect’s liberty and the fact the police currently have 

twelve hours in which to conduct enquiries (which they do not seem in almost a majority of 

cases to need to exceed)
39

, seven days would seem to be a more appropriate maximum 

duration of any investigative liberation.   

 

12. Are there practical issues with the police advising the suspect of a time and place for a 

return to the police station, at the point investigative bail is granted? 

 

45. No doubt the police inspector would fix a return according to the investigating officer’s shift 

patterns, and would also take into consideration any difficulties the suspect may have with a 

proposed date and time of a return. We are not aware of other operational difficulties that may 

occur for the police. 

 

                                                
38

 Justice Committee, Official Report, 4
th

 Session (13
th

 December 2011), col 662. 

39
 Given that the evidence available suggests 0.8% of detentions extended past 12 hours, see ACPOS Report, 

above. 



 22 

Legal Advice 

 

13. What are you views on the recommendation for access to a lawyer to begin as soon as 

practicable after the detention of the arrested suspect, regardless of questioning? 

• What do you see as the purpose of access to a lawyer when questioning is not 

anticipated? 

• What do you consider to be the best way of providing legal advice for suspects as soon 

as practicable after detention, whilst ensuring it is effective, practical and affordable? 

 

46. We welcome the acceptance of Lord Carloway that, over time, there has been a change in the 

investigation of crime in Scotland such that it is now routine for police officers to question 

suspects and their answers to be admissible at trial. This change in policing requires access to 

a lawyer in the same way as it is available at judicial examination and trial in order to preserve 

the privilege against self incrimination. As set out above, the UK Supreme Court in Ambrose 

has confirmed that the right to legal advice occurs from the moment a person’s freedom of 

movement is curtailed, irrespective of whether they have been formally arrested and cautioned 

or not. The purpose of this, again, is to prevent questioning of the suspect at the locus where 

admissions may be relied on in court, without infringing the privilege against self incrimination 

which access to a lawyer helps to preserve. Equally, irrespective of the location, once a 

suspect’s freedom of movement is curtailed, they are under pressure from the police and may 

not be able to consider their position as carefully as if they were in their own home.
40

  

 

47. Lord Carloway has considered the case of Dayanan to require access for the much wider 

purpose of preparing the defence from the outset of detention. We welcome this 

acknowledgement. There are many occasions where the assistance of a lawyer is needed 

during police detention irrespective of whether the person is being questioned. The purpose 

here is not to protect the privilege against self incrimination but simply to ‘protect and advance 

the legal rights of their client’.
41

 There are many aspects to this: obtaining information about 

the purpose of the detention; ensuring the suspect’s welfare is being maintained, particularly if 

they have any vulnerability which has not been identified or addressed; making 

representations concerning length of detention, bail, and charge, to ensure fairness in any 

procedures being conducted such as ID parades, samples taken and searches and to start 

preparation of the defence, such as ensuring evidence is secured and exploring an alibi to 

bring the case against the suspect to an end as soon as possible. All these aspects to the role 
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are recognised by the procedure in England and Wales and are expected to be conducted by 

police station representatives.
42

 

 

48. The development of the SLAB Advice Line, whilst ensuring there is advice available within a 

reasonable period of time, has focussed attention solely on the provision of advice concerning 

the police interview. We agree with Lord Carloway that the role is much wider than this. 

 

49. In our view it is not possible to properly represent the interests of the suspect over the 

telephone even concerning the police interview. Furthermore, none of the other aspects of 

advice and representation can be properly explored over the telephone. Our research 

Suspects Rights in Police Detention involved interviewing lawyers in private practice, 

employment with the Public Defence Solicitor’s Office or with the SLAB Advice Line. Whilst 

almost all solicitors interviewed agreed that they would almost always advise their client to 

remain silent because the police had not provided sufficient disclosure, there was a marked 

difference in attitude to attendance at the police station between the private solicitors who 

rarely went, other than for a serious matter or where they had concerns about the vulnerability 

of the client, and the employed solicitors who were often required to represent suspects at the 

police station and in interview. These solicitors were all concerned that representation in the 

interview is crucial because clients often were under pressure to answer as a result of the 

techniques used by the police (not usually amounting to oppression as such) or over the 

course of the interview may forget, or not even fully understand the advice. Once a question 

was answered, clients would often start to talk. All solicitors felt it necessary to intervene 

during the interview process which demonstrates that, without their presence, questions will 

be asked which the suspect may answer, despite earlier advice to the contrary. 

 

50. Presence at the police station for some lawyers interviewed also meant better opportunity for 

obtaining disclosure about the circumstances of the offence. In one example what appeared to 

be a clear case of rape, with the police even catching the suspect in the act, turned out to 

involve the spiking of the suspect’s drink by the female after taking him back to her flat 

following which he was not in control of his actions. By being present at the police station, the 

lawyer was able to obtain sufficient disclosure about what the police had found on arrival, to 

request the presence of a doctor to take a blood sample from the suspect and insist that the 

police search the flat for the substance. Had the solicitor not attended this defence may not 

have been raised in interview and this vital evidence may well have been lost to the 

investigation, the defence and any subsequent trial.  
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51. Irrespective of whether there remain separate periods of s14 detention and common law 

arrest, our view is that there should be a right of access to a lawyer to assist with presence in 

the police station. Naturally it would not be appropriate in the majority of cases for a solicitor to 

arrive at the locus for the purposes of questioning there. The logistics of ensuring a properly 

recorded process takes places would be quite impossible. As such, the reality will be that the 

right to legal advice will only arise once the suspect has been taken to the police office. This 

will, of course, require the police to take the suspect to the police station as soon as possible 

and refrain from questioning the suspect until there. 

 

52. Nor can a solicitor remain at the police office throughout the detention since this would largely 

involve filling the station with waiting solicitors. On arrival at the police office a solicitor’s role 

will be to enquire as to the purpose of the detention, the evidence upon which it is based and 

to make any representations that can be made at that time whilst they are present. Following 

an interview it should be clear whether there is a sufficiency of evidence to charge or whether 

further enquiries are necessary. At this stage, the solicitor should be in a position to make 

representations about whether further detention is necessary and whether a client should be 

charged. In one example from our research, a solicitor was informed that it was necessary to 

make representations because the s14 detention period was about to expire. The police 

thought that they would just arrest the suspect and not charge them. The solicitor argued that 

there was not a sufficiency of evidence in order to change the suspect’s status, nor could they 

hold the suspect as an arrested person simply to avoid the detention limitation period. This 

would not have been possible without the solicitor’s presence. 

 

53. If further enquiries are necessary, and the investigative period of detention has only been a 

short period of time, it may be necessary for the solicitor to return later in order to represent 

the client on the review of detention. Equally where samples, searches or ID parades are due 

to take place, the solicitor should return to be present at these. All these periods, once legal 

aid has been awarded for the initial attendance, should be covered by time recording. Police 

should communicate with the nominated or duty solicitor to ensure that they are given notice 

of the procedure and timeous requirement for their presence. 

 

14. Do you foresee any difficulties with the recommendation that the standard caution prior to 

the interviewing of suspects outwith a police station includes information that they have a right 

to access a solicitor if they wish?  

 

54. Once a suspect has been arrested or had his freedom of movement curtailed at the locus, he 

should be cautioned and advised of his right to legal advice prior to any questioning. There are 

clearly logistical difficulties in conducting a proper interview at the locus, irrespective of the 

presence of a solicitor, unless it is at the suspect’s home or other private place where this can 

be arranged on a voluntary basis. Here, the interview should be by arrangement so that a 
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solicitor is able to attend. In our view, unless these conditions are in place, no questioning 

should be conducted outwith the police station. Any questioning once a suspicion has arisen 

could elicit an incriminatory response and should not be asked until arrival at the police office, 

under proper tape recorded interview conditions and with fully informed access to legal advice. 

 

55. Where a sufficient suspicion has a risen to arrest the suspect, the current caution is in our 

view sufficient to protect the privilege against self incrimination so long as the police do not 

ask further questions concerning the alleged offence. 

 

15. Lord Carloway recommends that it is for the accused to decide on the way legal advice is 

provided and whether their solicitor is present during a police interview. Do you agree with this 

approach? 

 

56. We agree that it is for the suspect to decide whether they choose to have legal assistance at 

the police station, assuming a properly informed decision with the police giving them an 

accurate account of what is involved. This decision should only be taken once they have had 

the opportunity for initial telephone advice, where they can discuss the case with their solicitor 

and receive advice from the solicitor as to whether an attendance is necessary. It should 

certainly not be the case that the suspect is expected to choose as part of the booking in 

procedure whether they would like either a solicitor present or telephone advice. This would 

be far too difficult a decision without advice. It would also open up the opportunity for police 

officers to say that it would be much quicker to simply have telephone advice. Our interviews 

with lawyers in Suspects in Police Detention has demonstrated that clients are already 

advised that waiting for a lawyer can take a long time whereas they could be out of the cells 

very quickly if they just answered a few questions. This supports previous research where the 

same tactic has been demonstrated.
43

 

 

57. As we have indicated earlier however, in our view there are many roles for a solicitor at the 

police station which cannot be effectively carried out over the telephone and therefore in our 

view there ought not to be an option of whether advice is only provided by telephone, but 

rather the solicitor should always attend the police station where legal advice is requested. 

 

16. It is recommended that the right to waive access to legal advice, and the expression and 

recording of this, should be set out in legislation – do you agree? 
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58. A statutory provision should set out the need to ensure that any waiver is fully informed. In 

Pishchalnikov v Russia
44

  the Strasbourg court held that for a waiver to be effective it must be 

established in an unequivocal manner, made voluntarily and constitute a knowing and 

intelligent relinquishment of the right. Before an accused can be said to have waived this 

fundamental right under article 6, it must be shown that he could reasonably have foreseen 

what the consequences of his decision would be
45

. The Court strongly indicated that these 

additional safeguards were necessary because, if an accused has no lawyer, he has less 

chance of being informed of his rights and, as a consequence, there is less chance that they 

will be respected.
46

 

 

59. Without a statutory provision, the parameters for the police are less clear. Guidance can be 

set out in a code of practice to build upon the provision for differing circumstances, for 

example, the provision must also recognise children and vulnerable adults as a group who will 

need particular assistance in order to decide whether to exercise their right of waiver.  

 

60. Currently the mechanism through which legal advice is obtained is the Solicitor Access 

Recording Form (SARF). Whilst the SARF ensures that all police officers ask whether a 

suspect requires legal advice in the same way,
47

 and whilst we understand it had to be drawn 

up under very speedy circumstances once the emergency legislation had been passed, we 

have strong reservations about whether suspects can fully follow what they are being asked. 

Lord Kerr considered the facts in Birnie and observed that the routine enquiry that must be 

followed by application of the booking in procedure and then SARF ‘is hardly the most efficient 

way to examine whether a suspect has fully understood the importance of the right which is 

being relinquished.’
48

 We agree with him that some procedure is required, but we also agree 

that the circumstances of the case, as those in Birnie where the 18 year old suspect was 

visibly upset in the face of a serious charge and made an admission after being told he would 

be detained all weekend, may call for inquiry by the police as to the suspect’s understanding 

of the implications of the waiver. 

 

61. Anyone faced with the SARF may become confused about what it actually means. Our 

research Suspects Rights in Police Detention observed how the SARF was administered over 

the course of three months in one police office and two months in another. Whilst practice was 

largely uniform, in most instances the suspect was visibly confused by the process and often 

asked what they should do. In response the police in both sites had developed a stock answer 

that they could not advise, but the suspect could change their mind at any time. In our view 
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this is inadequate since a suspect has not made any decision, never mind considering 

whether to change it. In a laudable effort to be comprehensive and not fall foul of the law, the 

SARF has unfortunately become very convoluted. Every police officer and lawyer interviewed 

for the project agreed that it is confusing, lengthy and in fact does not say what it means. This 

is exacerbated by the requirement on the police to precede the SARF procedure with the 

ordinary Prisoner Processing computerised booking in procedure, which already asks whether 

the suspects wishes to have intimation sent to a solicitor. Of most concern, the SARF in fact 

omits to mention anything about the right to representation at the police office and in interview, 

but focuses solely on the right to advice. Almost no one interviewed, police or lawyer, could 

explain what the third question actually meant,
49

 and in the second site they were not asking it 

at all. 

 

62. There were a few good examples of experienced officers faced with child suspects or worried 

first time attenders explaining the rights in an accessible and simple manner which could be 

followed. Some officers suggested that, with these types of suspect , they tried to guide the 

suspect towards seeking legal advice, though unfortunately this was never observed. Many 

officers had sensible suggestions about what actually needed to be asked of the suspect in 

order to exercise their right.  

 

63. Based upon our observations, in our view the procedure is currently lengthy and confusing 

and, worse, fails to actually advise what the right is. Because there is no place to record the 

reason for waiver on the SARF, there is no assessment of whether the person has understood 

what their rights are. Recording the reason for waiver would be a sensible way of verifying that 

the suspect understands their rights. Whilst ACPOS gave evidence to the Justice Committee 

that it thought the guidance was sufficient and that the police are allowing suspects to make a 

more informed decision without recording the reasons,
50

 this is not borne out from our 

research. In our view the obiter advice from Lord Hope in B
51

 that, to minimise the risk of 

misunderstanding, the police should follow para 6.5 of Code C of PACE, which requires 

explanation of the right and the recording of reasons where a suspect waives their right, 

should be followed. As Lord Hope explained in his judgment: 

 

 The giving of reasons may reveal that, although he has been given the standard 

caution and advice, the detainee has not fully understood what his rights are. It will 

provide an opportunity for any obvious misunderstandings to be corrected. Failure to 

                                                
49
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do that may be relevant to the question whether the waiver was ‘knowing and 

intelligent’ or ‘voluntary, informed and unequivocal,’ and thus to the question whether, 

in all the circumstances, the detainee was deprived of his right to a fair trial. Any 

reasons that are given should be recorded.
52

 

 

Lord Kerr in his minority judgment in Jude et al
53

 made the case for this being a legal 

requirement on his reading of what the jurisprudence of the ECtHR indicated: 

 

In saying that a means must exist for understanding why someone has declined to 

exercise his right to legal assistance before finding that there has been an effective 

waiver, I was merely reflecting what I understand to be the unmistakable effect of 

current Strasbourg jurisprudence. I was not constructing some unheralded, disquieting 

rule. This can be demonstrated by a few simple propositions: 

(i) For a waiver to the right to legal assistance to be effective, there must be a knowing 

and intelligent decision to waive the right. I do not understand the majority in this case 

to suggest otherwise; 

(ii) In a case where the effectiveness of the waiver is in dispute, it is for the 

prosecution to prove that it is effective. Again I do not believe that this is controversial; 

(iii) It is well recognised that reasons other than those which would qualify as sufficient 

to support the conclusion that a knowing and intelligent decision has been made will 

frequently motivate a suspect to decline the right to legal assistance. 

(iv) In order for the prosecution to show that such reasons do not obtain and that a 

knowing and intelligent decision has been made, it is necessary to have some insight 

into why the right has been declined.
 54

 

 

64. Ensuring that a suspect is fully informed of the right and purpose of legal advice is a difficult 

role for the police to carry out. This is why the argument was raised in Jude that legal advice is 

necessary before a person is able to offer a fully informed waiver. Whilst there is no 

requirement in the ECtHR case law for this, the argument is an attractive one given that most 

people do not understand the significance of police detention and how a lawyer may provide 

them with assistance.
55
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65. The most effective way of affording the suspect some idea of the how important the right is, in 

our view would be by providing a written notice of rights. Currently some police offices have 

‘Notes for the Guidance of Accused Persons’ which cover welfare, treatment and liberation as 

well as access to a lawyer. However this section states: 

 

  Communication with Law Agent: 

 If you so desire, intimation will be sent to your law agent, with whom you will be 

allowed a private interview prior to your appearance in Court. 

If you wish to call witnesses for your defence in Court and have difficulty in arranging 

this, reasonable facilities for helping you will be given. 

You are not obliged to make a statement in relation to the charge against you, but if 

you desire to do so you can inform the Officer on Duty. You are entitled to have the 

benefit of legal advice before such a statement is made and any such statement will 

be taken down and may be used in evidence. 

 

The notice reflects the pre-Cadder position only and needs to be updated. Our research 

revealed that the notice is only positioned on the wall, in A4 size, in the custody area, it was 

rarely pointed out to a suspect (and this was only done after this was raised by our 

researchers to see whether the suspect could read it, which was difficult from where they were 

standing). Previously the notice had been given to suspects but there were incidents where it 

was eaten or flushed down the toilet, causing health and safety risks. Many suggestions were 

provided as to how it could be more prominently displayed. The notice needs updating to 

reflect the current right to legal advice and assistance. 

  

66. This notice is in any event required by the EU Directive on the right to information in criminal 

proceedings
56

 which must be implemented domestically by 2
nd

 June 2014. However, the 

indicative model annexed to the Directive only requires the rights to be set out, not the 

reasons why they are important. In our view, a notice of rights is critical to ensure that the 

suspect understands why a lawyer can assist them. It is very important that the language is 

clear, accessible and easy to understand. The model letter should be used as a starting point 

but the notice needs to be drawn up in conjunction with the Law Society of Scotland to make 

sure it is seen as independent from the police and explains the right to a lawyer sufficiently 

clearly. The Notice of Rights and Entitlements which is available in England and Wales is a 

better starting point because it provides more detail in a clear written style.
57

 The Scots 

version could still do more than say ‘a solicitor can help advise you about the law’ however. 
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67. The SARF can easily be amended to reflect what the law actually requires and this should be 

done as soon as possible, without the need for legislation. A letter of rights can also be drafted 

independently of legislation. 

 

17. Do you agree with Lord Carloway’s recommendation that the practice of only enrolled 

solicitors giving legal advice to suspects should continue? 

 

68. If there are sufficient numbers of solicitors available to ensure that every suspect who requires 

legal advice, including a personal attendance, receives it, we agree that only enrolled solicitors 

should give advice. The experience in England and Wales was that solicitors could not cover 

both court and police station duties and therefore were sending trainees and even office staff 

to the police station instead.
58

 This was a worrying response to the right of access which led to 

a series of high-profile miscarriages of justice. However, it also led to the development of the 

Police Station Accreditation Scheme which is a rigorous training and assessment programme 

for anyone giving police station advice.
59

  

 

69. In Scotland, the duty plan services both the court and police station so that a solicitor on duty 

is supposed to be able to cover both. This is impossible unless those solicitors are simply 

providing five minute telephone advice during court recesses. Our research has indicated that 

this is often what solicitors are providing. The reason for this is that there is invariably little or 

no disclosure from the police in order to advise the suspect whether any defence should be 

put forward. As such, the client is advised to exercise their right to remain silent. However, 

from interviews with PDSO and SLAB lawyers who regularly attend the police station and are 

building up some experience of police techniques, it is often the case that the solicitor 

considers it necessary to intervene during the interview to protect their clients’ rights, or 

remind them of advice given. Since only 12% of suspects are seeking a personal attendance it 

would seem that there is a problem with both the approach of solicitors to their role in the 

police station and their ability to carry out that role given their other work commitments and 

available funding. 

 

70. We received concerning reports from SLAB and particularly PDSO lawyers that they were 

regularly having to attend stations during the night where no one else was available, having 

already worked a full day and then having to work the day after. Constantly being placed 
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under these sorts of working conditions can lead to traffic accidents and certainly poor advice 

and representation either in court or at the police station.  

 

71. As notification of rights improves, it can be assumed that more suspects will request 

representation, either by phone or in person. The profession must be able to offer the advice 

that is sought. This will require sufficient remuneration and solicitors available to cover the 

work.  

 

72. Irrespective of volume, there is a concerning issue of quality. Police station advice is not 

subject to the scrutiny of the courts, and therefore the possibility of judicial oversight, other 

than occasionally in a trial or pre-trial admissibility hearing. A solicitor must understand the 

nature of their role and how to exercise it during police station advice. Our interviews with 

lawyers, particularly those employed by the PDSO or SLAB, have raised concerns about the 

lack of training concerning the police station, what judgements they should make and how to 

negotiate with the police. The environment can be very hostile since police officers are also 

not used to solicitors being present whilst they try to further their investigations. Lawyers have 

reported being threatened to be put out of interviews for intervening on behalf of their clients, 

and finding the police very obstructive to requests for information concerning the case. 

Currently there is no training available concerning this role through any possible provider
60

. 

The Police Station Accreditation Scheme in England and Wales was developed because of 

the poor quality of advice. A similar response is necessary in Scotland to ensure that solicitors 

who have not had to attend the police station before are able to carry out their role 

appropriately. It will also require an appreciation of the value of advice for the suspect.
61

 

 

73. We would also observe here that, contrary to Lord Carloway’s conclusion, there is a right 

under article 6 ECHR for access to a solicitor of choice. The Convention states this explicitly in 

article 6(c): 

 

 To defend himself in person or through legal assistance of his own choosing or, if he 

has not sufficient means to pay for legal assistance, to be given it free when the 

interests of justice so require 

 

 Croissant v Germany
62

 merely clarifies the practical operation of the right: 
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 Nevertheless, and notwithstanding the importance of a relationship of confidence 

between lawyer and client, this right cannot be considered to be absolute. It is 

necessarily subject to certain limitations where free legal aid is concerned and also 

where, as in the present case, it is for the courts to decide whether the interests of 

justice require that the accused be defended by counsel appointed by them. When 

appointing defence counsel the national courts must certainly have regard to the 

defendant’s wishes…However, they can override those wishes when there are 

relevant and sufficient grounds for holding that this is necessary in the interests of 

justice. 

 

This therefore simply means, in Scots procedural terms, where the nominated solicitor is 

unavailable, the suspect should be offered advice from the duty solicitor or SLAB advice line 

solicitor. This system is operating satisfactorily as a mechanism of preserving choice (subject 

to our concerns set out above). 
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Questioning 

 

18. Do you agree that the police should be allowed to question a suspect after charge? 

 

74. Section 14(7)(a) of the 1995 Act currently allows police officers to put questions to suspects in 

relation to a suspected offence. In our view the parameters of this power are not sufficiently 

clear. In Murray v UK the ECtHR provided a definition of the purpose to questioning: to further 

the criminal investigation by way of confirming or dispelling the concrete suspicion grounding 

the arrest.
63

 This has been expanded upon in the guidance available in England and Wales. 

Code C to the Police and Criminal Evidence Act 1984 paragraph 11.6 provides that the 

interview must cease when: 

(a) the officer in charge of the investigation is satisfied all questions they consider 

relevant to obtaining accurate and reliable information about the offence have been 

put to the suspect, this includes allowing the suspect an opportunity to give an 

innocent explanation and asking questions to test if the explanation is accurate and 

reliable, e.g. to clear up ambiguities or to clarify what the suspect said; 

(b) the officer in charge of the investigation has taken account of any other available 

evidence; and 

(c) the officer in charge of the investigation, or in the case of a detained suspect, the 

custody officer, reasonably believes there is sufficient evidence to provide a realistic 

prospect of conviction. 

 

75. Guidance is also provided by the Criminal Procedure and Investigations Act 1996, Code of 

Practice paragraph 3.4 which states that an investigator must pursue all reasonable lines of 

enquiry whether these point towards or away from the suspect. What is reasonable will 

depend on the circumstances. Interviewers are advised to bear this in mind by Note 11B to 

PACE Code C. 

 

76. In our view, statutory provisions or at least a code of practice would provide helpful 

parameters to the police and defence lawyers as to the remit of their powers in pre-charge 

questioning. 

 

77. We question the value of post-charge questioning given the limited utility which the police in 

England and Wales appear to attach to it.
64

 Furthermore, it is unclear why it would be 

necessary at all in Scotland. ACPOS statistics reveal that applications for extensions of s14 
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detention have occurred in 0.8 percent of cases which demonstrates that almost all 

investigations can take place within the twelve hour legislated period. Indeed, Lord Carloway 

has recommended that twelve hours be the statutory norm as a result. Coupled with Lord 

Carloway’s recommendation for a period of investigative liberation, many of the reasons the 

Report provides for having post-charge questioning
65

 should be serviced by police bail pre-

charge. For example, where someone is unfit for interview it is unlikely that they would be kept 

solidly in police detention for twelve hours without the possibility of interview throughout. In 

most instances, a person will sober up or become fit within the twelve hour period. If they do 

not, there may be no sufficiency of evidence upon which to charge at all. In which case, a 

decision will be needed to as to whether a charge can be laid, or whether an application to the 

court for a further period of detention is necessary. Or, indeed whether the person needs to be 

kept in police custody at all or could be released on police bail/investigative liberation. In our 

view post charge questioning will rarely be justified for this suggested category. Again, where 

a large volume of material must be reviewed which would involve considerable time, the police 

may initially seek a search warrant and may not even arrest the person prior to review of any 

material seized. Equally the police may wish to engage police bail or seek a further detention 

period from the court. Where this information demands an answer it may not be possible to 

charge until this has been put to the suspect; this is not a matter for post-charge questioning. 

 

78. Nevertheless, there is already provision to question suspects after charge in certain limited 

circumstances in Scotland with respect to terrorism offences.
66

 In England and Wales the 

power post charge is wider. Specifically, Code C paragraph 16.5 of the Police and Criminal 

Evidence Act 1984 permits questioning: 

 

• to prevent or minimise harm or loss to some other person, or the public; 

• to clear up an ambiguity in a previous answer or statement; 

• in the interests of justice for the detainee to have put to them, and have an 

opportunity to comment on, information concerning the offence which has come to 

light since they were charged or informed they might be prosecuted. 

 

79. Although there may be a principled case for these grounds for post-charge questioning, in our 

view it is important to retain a general prohibition on questioning suspects after charge for two 

reasons. 

 

80. First, the key reason for prohibiting post-charge questioning by police is to prevent unfairness 

to, and indeed oppression of, suspects. Although pre-charge detention has historically been 

extremely limited, post-charge detention on remand awaiting trial can last much longer. 

                                                
65

 At paragraph 6.2.47 

66
 Counter Terrorism Act 2008 



 35 

Unrestricted police questioning of a detained suspect for weeks or months on end is likely to 

be oppressive, no matter how mild the treatment of the detainee is in other respects. 

 

81. Moreover, the fact that a suspect has already been charged with an offence when subject to 

police questioning has often been a decisive factor in judgments of the European Court of 

Human Rights determining whether such questioning breaches a suspect’s privilege against 

self-incrimination.
67

 In Shannon v United Kingdom, for instance, in which compulsory post-

charge questioning was held to breach the suspect’s right to silence, the Court noted that:
68

 

 

The applicant … was not merely at risk of prosecution in respect of the crimes which 

were being examined by the investigators: he had already been charged with a crime 

arising out of the same raid. In these circumstances, attending the interview would 

have involved a very real likelihood of being required to give information on matters 

which could subsequently arise in the criminal proceedings for which the applicant 

had been charged. 

 

82. The second key reason for restricting post-charge questioning is to ensure the proper 

supervision by the courts of the post-charge process. One of the fundamental features of the 

UK’s adversarial system of justice is that the court acts as an arbiter between the prosecution 

and defence, and it is primarily the court that is responsible for ensuring the suspect’s rights 

are respected. As Professor Clive Walker explained to the Joint Committee on Human 

Rights:
69

 

 

[A]fter charge, the suspect becomes subject to the control of the court and further 

actions in pursuance of the case should be authorised by the court. It is the court 

which takes charge of the suspect and not the police, and the police should not 

intervene without permission. 

 

83. For these reasons, it is vitally important that any provision for expanding post-charge 

questioning be attended by a legal framework containing strict safeguards to prevent 

oppression of, and unfairness to, suspects. In particular, the Joint Committee on Human 
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Rights has recommended that any provision for broader post-charge questioning should 

include the following safeguards:
70

  

 

• a requirement that post-charge questioning be judicially authorised;  

• the purpose of post-charge questioning be confined to questioning about new evidence which 

has come to light since the accused person was charged;  

• the total period of post-charge questioning last for no more than 5 days in aggregate;  

• post-charge questioning always take place in the presence of the defendant's lawyer; 

• the judge who authorised post-charge questioning review the transcript of the questioning after 

it has taken place, to ensure that it remained within the permitted scope of questioning and was 

completed within the time allowed; and  

• there should be no post-charge questioning after the beginning of the trial.  

 

 

84. We agree with the safeguards recommended above by the Joint Committee. Indeed, we view 

them as the bare minimum required in any event, given the exceptionality of post-charge 

questioning. In most cases five days of post charge questioning in aggregate will be far too 

lengthy and amount to oppression in a Scottish context where investigative detention should 

last no more than twelve hours. We would go further and support Professor Walker’s proposal 

for any post-charge questioning to be directly supervised by the court itself, along the lines of 

that provided under section 6 of the Explosive Substances Act 1883.
71

 We also consider that it 

is important to establish safeguards in primary legislation rather than leave such safeguards to 

be provided by way of codes of practice. 

   

85. As such, we disagree with Lord Carloway’s suggestion that post-charge questioning is 

acceptable with regard to the protection of article 5 and article 6 ECHR rights of suspects. 

Post charge questioning would not occur during police custody
72

 since the accused person will 

only be detained pending appearance at court, and the recommendation, with which we 

agree, is to make their appearance as speedy as possible. Article 5 ECHR is therefore engage 

because detention at this point is to await trial, not for police investigation. Contrary to Lord 

Carloway’s analysis of the Cadder reasoning, the question of post charge status of protection 

was not explored by the Court since the focus was on pre-charge questioning and the 

recognition of Strasbourg jurisprudence that protection should be extended to this stage. As 

set out above, the Convention seeks to protect accused persons at least as much as 

suspects. Police detention is justified in accordance with article 5(3) because investigative 
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enquiry is still being pursued; Either there is a sufficiency of evidence to charge or there is not. 

If therefore an occasion arises where the police or fiscal were to consider post-charge 

questioning would assist the investigation (and in our view, as the JCHR recommends this can 

only be where new evidence comes to light), an application must be made orally in court 

where the accused person has the opportunity to make representations against the request. If 

the court is satisfied that further questioning would assist the administration of justice, the 

questioning should take place in court, by the procurator fiscal and not by the police, and while 

represented by a solicitor. An electronic application without the means to make 

representations
73

 would not satisfy the requirements of article 6 ECHR fairness, or article 5 

ECHR liberty (since the accused person will need to be detained for the purposes of the 

questioning).  

 

19. Do you agree that the procedure of Judicial Examination should be removed, whilst 

introducing provisions to allow the Crown to apply to the court to question a suspect 

after charge? 

 

86. We agree with Lord Carloway that judicial examination has had little success in the way the 

Thomson Committee
74

 intended and is used rarely. This may well be because at the stage of 

examination the accused is not provided with much disclosure of the case against him and, as 

in the current approach to police questioning, defence solicitors are advising their clients to 

remain silent until the full extent of the allegations and evidence against them are known.
75

 

Rather than be an opportunity to put forward a defence and allow the Crown to review the 

case against the accused, it could arguably have become simply a repeat of the police 

interview, putting the accused under further and unnecessary pressure. 

 

87. As we set out above, should post charge questioning be deemed appropriate, in our view it 

should be conducted in court on application by the Crown rather than be contained within the 

purview of police powers. To this end, we see a continuing role for judicial examination, albeit 

amended and constrained. 

 

20. Do you agree that the present common law rules of fairness concerning the 

admissibility of statements should be abolished in favour of the more general article 6 test? 
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88. The ECtHR has been reluctant to create an admissibility test with regard to evidence and has 

left this complex issue to the national courts to evaluate under national law.
76

 Whilst in Salduz 

the court indicated that, where evidence obtained in the absence of access to a lawyer is 

relied on to prosecute an offence, this will irretrievably prejudice the fairness of the 

proceedings, the court did not provide general dicta on admissibility because the case 

concerned a conviction
77

. It may be implicit in applying the ruling that failures to comply should 

result in exclusion of evidence rather than subsequent acquittal/quashing of convictions, but 

this is not expressly stated. Strasbourg deals with post-conviction applications where its 

findings relate to violations of the Convention rather than pre-trial decisions as to admissibility.  

 

89. Equally, the Convention has been in force for some fifty years and has been directly 

applicable in domestic law since 1998. It would be surprising to suggest that judges ignore its 

applicability in domestic decisions given its lengthy presence in domestic law making.
 78

 

 

90. Whilst Lord Carloway suggests that the distinction between a common law and article 6 ECHR 

test is one based upon a general assessment of fairness rather than societal norms, this view 

ignores the subsidiarity principle through which the Strasbourg court has regard to the moral 

and societal position in the member states before declaring an advancement of its 

jurisprudence or interpretation of the Convention. Where standards evolve across the 

contracting parties of the Council of Europe, so does the jurisprudence of the Court. 

 

91. We would therefore favour a statutory test of admissibility similar to that found in sections 76 

and 78 PACE, which reflect the requirement for fairness under article 6 ECHR but provide 

more detail about how this may operate in practice to satisfy a fairness requirement, and also 

when evidence may be excluded as a consequence. We agree that any such rule should be 

based upon an assessment of the balance of probabilities rather than beyond all reasonable 

doubt, unless the Crown seeks to disprove the accused person’s application, which should be 

done on a standard of beyond reasonable doubt. 

 

Pre interview briefings 

 

92. Whilst we agree that a legislative footing for disclosure would create too rigid a rule as to the 

scope and application of such information, we nevertheless consider that much more 

guidance is necessary about when the police should disclose evidence. Since solicitors are 

now demanding information about the case from the investigating officer there needs to be 
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better indication of which cases this will be appropriate in. Our research Suspects Rights in 

Police Detention has revealed that most officers currently do not know when they should or 

should not be giving information to the defence solicitor. This is unfortunate since in many 

cases, an appropriate amount of disclosure would result in a candid interview which would 

help to progress the case, be it either towards a guilty plea or towards finding the correct 

perpetrator of the crime. This is a requirement of the Directive on the right to information which 

has just been agreed in the EU
79

. Article 6(1) on the right to information about the accusation 

provides: 

 

[I]nformation shall be provided promptly and in such detail as is necessary to 

safeguard the fairness of the proceedings and the effective exercise of the rights of 

the defence. 

 

 Article 7 on the right of access to the materials of the case provides: 

 

1. Where a person is arrested and detained at any stage of the criminal proceedings, 

Member States shall ensure that documents related to the specific case in the 

possession of the competent authorities which are essential to challenging effectively, 

in accordance with national law, the lawfulness of the arrest or detention, are made 

available to arrested persons or to their lawyers.  

2. Member States shall ensure that access is granted at least to all material evidence 

in the possession of the competent authorities, whether for or against suspects or 

accused persons, to those persons or their lawyers in order to safeguard the fairness 

of the proceedings and to prepare the defence. 

 

In our view the current approach to disclosure at the police station is not sufficient to meet 

these requirements. 
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 See above.  



 40 

Child Suspects 

 

21. Do you agree with Lord Carloway’s recommendation that, for the purposes of arrest, 

detention and questioning, a child should be defined as anyone under the age of 18 years? 

 

93. Much comparative research is available on how to provide for children in the criminal justice 

system. There is insufficient time to set it out here, but it should be considered before any 

conclusions are drawn.
80

 JUSTICE recently concluded a study with the Police Foundation on 

alternative criminal proceedings for children and young people.
81

 In it we reviewed sixteen 

forms of youth justice hearing, including the Children’s Hearing in Scotland, and conclude that 

restorative youth conferencing is the most acceptable and effective response to children and 

young people who offend. The conferencing system has been in operation in Northern Ireland 

since 2003. It responds sensitively and appropriately to the needs of victims and communities 

in ways which are suitable for working with young offenders, helping them to understand the 

consequences of their behaviour and to make amends.  

 

94. Article 1 of the UN Convention on the Rights of The Child 1989 defines a child as any person 

under the age of eighteen years. In Scotland, however, a child is defined differently, 

dependent upon which legislative provision is in issue. Under the Children (Scotland) Act 1995 

a child is a person under the age of eighteen years,
82

 yet the 1995 Act states that a child is 

someone under the age of sixteen years for the purpose of a decision to prosecute
83

 and the 

decision as to whether to permit access to their parent or guardian.
84

 For certain offences, a 

child is defined as a person under the age of seventeen years.
85

  

 

95. A child alleged to have committed an offence is dealt with differently according to age. Eight to 

fifteen year olds are referred to the Children’s Hearing, set up originally by Part 3 of the Social 

Work (Scotland) Act 1968, and now governed by chapter 3 of Part II of the Children Act. The 

Sheriff Court can refer sixteen and seventeen year olds to the Hearing, but they must first 

proceed through the court system. 
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96. Section 41A of the 1995 Act provides that a child under the age of 12 years cannot be 

prosecuted for an offence. The amendment to the Act is greatly welcomed as it removes 

children between the ages of 8 and 11 from the traditional criminal justice system.
86

 However, 

section 41 remains, which provides that the age of criminal responsibility is 8 years, and 

referrals can still therefore be made to the Children’s Hearing system, whose powers cover 

wider welfare related problems. In this way, it is helpful to identify concerns about children who 

are displaying offending behaviour, however there have been criticisms of the system.
87

  

 

97. Notwithstanding the raising of the age at which children can be prosecuted, the UN Committee 

on the Rights of the Child has recommended that the age of criminal responsibility should not 

be set too low bearing in mind the emotional, mental and intellectual maturity of children. The 

Committee recommends 12 years as the absolute lowest age and encourages state parties to 

increase the age to a higher level.
88

 The US Supreme Court extensively reviewed culpability of 

children in the seminal case Roper v Simmons 543, U.S. 551 (2005) which concluded that it 

would be a violation of the Eighth and Fourteenth Amendments to the US Constitution to allow 

execution of juveniles (persons under the age of 18 years) due to their lack of maturity. The 

Court was influenced by the amicus curiae brief submitted by the American Medical 

Association et al.
89

 which explained that ‘perspective and temperance’ are underdeveloped in 

children until late adolescence.
90

 Thus, primitive emotions rule the child who functions more 

on impulse rather than on the basis of higher-level cognitive processes. Moreover, children 

have less experience of life than adults by which to make informed choices.  

 

98. We agree with Lord Carloway that all persons under the age of eighteen should be considered 

children and the law should uniformly reflect this. We do not believe that the age of criminal 

responsibility should be set as low as eight years, nor the age from which prosecution can be 

brought as low as twelve years, given the immaturity of children at that age. However, the 

diversion to the Children’s Hearing at least reflects that children ought not to be subjected to 

the harsh environment of the criminal justice system which is ill-equipped to reflect the 

essential difference in offending behaviour carried out by children. Prior to that, in our view no 

child should be treated as a ‘suspect’, but rather should be diverted from the traditional 
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criminal justice system. The ECtHR highlighted the problem of treating children as criminally 

responsible in T v UK; V v UK 30 EHRR 121.
91

 In Time for a New Hearing JUSTICE set out 

the international human rights standards which should apply to children.
92

 

 

99. Whilst children between the ages of eight to fifteen are normally diverted to the Children’s 

Hearing system, Part V of the 1995 Act provides for children to be kept in detention, which in 

police custody is defined as a ‘place of safety’ away from adult suspects and, following court 

appearance, in local authority care. Given that children under twelve cannot be prosecuted, it 

seems that children up to this age, should not be taken to the police station at all. For children 

between the ages of twelve and eighteen, detention ought only to be used as a last resort and 

for the shortest period possible.
93

 ACPOS Guidance
94

 provides that custody management 

regimes must identify where children will be detained. It does, however, state that lodging a 

child in a cell is acceptable providing the decision can be accounted for and shown to be 

proportionate to the circumstances. Whilst the guidance identifies the limited circumstances in 

which a child can be detained in a police office at all, it is concerning that detention in a police 

cell is considered acceptable in any circumstances. Our observations in Suspects in Detention 

saw few children in the police office, but those who were there were kept in exactly the same 

type of cell, adjacent to the adult cells. The environment is not one in which children should be 

detained, irrespective of whether they are unfit through drink or drugs or display some risk of 

harm. Alternative accommodation more suitable for children should be made available. 

 

22. Do you agree that there should be a general statutory provision that in any decision 

regarding the arrest, detention, interview and charging of a child, the best interests of the child 

should be a primary consideration? 

 

100. The UN Convention on the Rights of the Child is the most comprehensive treaty agreement 

recording children’s rights and is the most widely ratified. In conjunction with its two Optional 

Protocols, it contains a comprehensive set of legally binding international standards for the 

promotion and protection of children’s rights. Articles 3(1), 9, 12 and 18 all articulate the 

fundamental principle of the primacy of the rights of the child. The UN Committee on the 

Rights of the Child has also provided guidance on the interpretation of these rights. Every 

legislative, administrative and judicial body or institution is required to apply the primacy 

principle by systematically considering how children’s rights and interests are, or will be, 
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affected by their decisions and actions.
95

 The CRC obliges States parties to ensure that those 

responsible for these actions hear the child: as stipulated in Article 12. The best interests of 

the child, established in consultation with the child, is not the only factor to be considered. It is, 

however, of crucial importance, as are the views of the child.
96

 

 

101. There are many sources of international law, in addition to the CRC, which support the 

primacy (or equivalent) of the child’s best interests. See, for example, the second principle of 

the United Nations Declaration on the Rights of the Child 1959; Articles 5(b) and 16.1(d) of the 

Convention on the Elimination of All Forms of Discrimination against Women 1979; Articles 

23‐24 and General Comments 17 & 19 of the Human Rights Committee in relation to the 

International Covenant on Civil and Political Rights 1966. Of particular relevance to the 

European Arrest Warrant Framework Decision is the enshrining of the CRC in Article 24 of the 

Charter of Fundamental Rights
97

: 

 

…(1) Children shall have the right to such protection and care as is  necessary for 

their well being. They may express their views freely. Such views shall be taken into 

consideration on matters which concern them in accordance with their age and 

maturity  

2. In all actions relating to children, whether taken by public authorities or private 

institutions, the child’s best interests must be a primary consideration. 

3. Every child shall have the right to maintain on a regular basis a personal 

relationship and direct contact with both his or her parents, unless that is contrary to 

his or her interests… 

 

The Court of Justice of the European Union(“CJEU”) has affirmed the primacy of the rights of 

the child under Article 24 of the Charter.
98

 When applying any EU law, a balanced and 

reasonable assessment of all the child’s interests involved should be carried out, which must 

be based on objective considerations relating to the actual person of the child and his or her 
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social environment.
99

 Likewise, CJEU has held that Article 7 of the Charter (equivalent to 

Article 8 ECHR): 

 

…must be read in a way which respects the obligation to take into consideration the 

child's best interests, recognised in article 24(2) of that Charter…
100

 

 

102. However, this does not mean that the best interests of the child are the only issue to consider. 

As Lord Hope held in BH et al. v HM Advocate, an extradition case considering the rights of 

the extraditees’ children: 

 

In ZH, para 44, I said that the starting point was to assess whether the children’s best 

interests were outweighed by the strength of any other considerations. But I agree 

with Lord Judge that this does not require the decision-taker always to examine the 

interests of the children at the very beginning of the exercise: R (HH and PH) v 

Deputy Prosecutor of the Italian Republic, Genoa [2012] UKSC 25, para 124. It does 

not, as Mr Gill QC pointed out in his helpful note for the Coram Children’s Legal 

Centre, impose a straitjacket. What it does do, by encouraging a temporal approach, 

of the kind described by Lady Hale in her judgment in that case at para 33, is ensure 

that the best interests principle will not be seen as having a reduced importance when 

there are other important compelling considerations which, on the particular facts of 

the case, must be respected. The place where the best interests and well-being of any 

children takes in the list of factors which the Strasbourg court set out in AA v United 

Kingdom (Application No 8000/08) (unreported) given 20 September 2011, para 56, 

supports this approach. As Lady Hale said in ZH, para 26, the strength of those other 

considerations may outweigh the best interests of the children, provided that those 

other considerations are not treated as inherently more significant than they are. So it 

is important to have a clear idea of their circumstances and of what is in their best 

interests before one asks oneself whether those interests are outweighed by the force 

of any other consideration. 

 
103. Section 25 of the Children’s Hearings (Scotland) Act 2011 states that ‘the children's hearing, 

pre-hearing panel or court is to regard the need to safeguard and promote the welfare of the 

child throughout the child's childhood as the paramount consideration.’ This requirement 

should also extend to the police office. However, adopting the ‘best interests’ test will ensure 

that the requirement is understood in line with the extensive jurisprudence interpreting this 

concept. 
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104. The provision would ensure that there is an obligation upon police officers to consider whether 

the child ought to be arrested and detained at all, and, if so, how they will be housed, the 

length of their detention and treatment within the custody environment. It would also impose a 

requirement to ensure their views and concerns are addressed and that a responsible adult is 

obtained to support them. It would create a standard through which conduct could be held 

accountable. 

 

23. Do you agree with the terms of the Report that the general role of the parent, carer or 

responsible person should be to provide any moral support and parental care and 

guidance to the child to promote the child’s understanding of any communications 

between the child, the police and the solicitor? 

 

105. We welcome Lord Carloway’s observations and conclusions on the role of a responsible adult. 

For this reason we consider that it would be helpful to provide guidance on this role. This 

could be referred to, as Lord Carloway suggests, in the Letter of Rights. But since this 

document is for the suspect, it should explain how the responsible adult can help them. A 

separate document should then provide guidance on the role of a responsible adult to help 

parents and carers. In particular it should promote the benefit of legal advice and emphasise 

that the responsible adult cannot act as a replacement for a lawyer; their roles are very 

different. A statutory provision would create too rigid an obligation on a parent and an 

alternative social worker already has obligations to promote the child’s welfare. 

 

24. Do you have comments on the recommendation for children aged 16 or 17 years to be 

able to waive their right of access to a lawyer only with the agreement of a parent, carer 

or responsible person? 

 

106. Whilst this may go someway to ensuring that child suspects exercise their right to legal 

assistance, we do not think it guards against the possibility that parents and guardians may 

consider legal advice to be unnecessary in their child’s case. Some lawyers we interviewed 

during Suspects Rights in Police Detention observed that,even when they are there, the 

parent is advising the child to ‘tell the truth’ and ‘get on with it’ so that they can leave the police 

office and put the matter behind them. Some do not appreciate the consequences for a child 

of simply accepting the allegation, notwithstanding the advice offered by the lawyer. 

 

107. We therefore think that in the case of all children it is important to at least require them to 

access legal advice, be it by telephone or in person (which is an assessment that the current 

duty plan allows for), to inform the decision as to whether they should then be represented by 

a lawyer during police detention. This would prevent the difficult scenario of the child refusing 

to cooperate with their solicitor who would then have no instructions to act upon, but guard 

against well intentioned but misinformed advice from a responsible adult. 
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25. Do you have comments on the recommendation for children aged 16 or 17 years to be 

able to waive their right of access to a parent, carer or responsible person, but that in 

such cases they must be provided with access to a lawyer. 

 

108. We disagree with the suggestion  that waiver should be possible. The police station is a 

daunting and intimidating place for most adults. This is magnified for children. Often children 

who are from difficult backgrounds will mask their fear and vulnerability. This does not mean 

they should be alone, irrespective of how many times they have been arrested previously. 

Whilst we appreciate Lord Carloway’s concern that (a) some parents or guardians may not 

provide appropriate support and (b) waiting for an alternative person (or indeed the primary 

carer) may prolong detention, children should always have an independent, and ideally a 

familiar face, that they can trust with them.  

 

109. Whilst suspected children in police detention are entitled to ‘access’ to a parent or guardian 

under the 1995 Act, it is not clear in the legislation what that access can do to assist the child. 

In particular, section 15(4)(a) provides that where there is reason to suspect that the parent 

has been involved in the alleged offence, they only ‘may’ rather than ‘shall’ be permitted 

access. There does not appear to be an option for an alternative responsible adult to be given 

access instead. This should be expressly stated as a requirement. Equally, there is no 

provision to allow responsible adults to accompany children into police interviews. In our view 

it is imperative that children are accompanied by a responsible adult as soon as possible 

during their detention period, both whilst waiting to be processed, and during interview.  

 

110. However, we agree that if waiver were to be allowed in this situation, access to a lawyer would 

be essential. 

 

 

26. What are your views on the recommendation that children under 16 should not be able 

to waive their rights to legal advice? 

 

111. As we set out above, we consider that, whilst there is no international obligation to require 

children to always have access to legal advice, there should at least be initial advice provided 

to all children. Lord Carloway does not provide any evidence to support why sixteen is an 

appropriate age to be able to waive the right to legal advice, yet he acknowledges that 

international law recognises a child to be any person under eighteen years. This is not an 

arbitrary figure; it is based upon research concerning the stages of development that children 

attain and consensus that eighteen years is of sufficient maturity to be a responsible decision 

maker. Moreover, it is accepted that children develop at different paces and as such, one 

sixteen year old may not have the intellectual maturity of another. If mandatory advice is to be 

provided, it should be for all children, to the age of eighteen. 
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Vulnerable Suspects 

 

27. Do you agree with Lord Carloway’s recommendation that there should be a statutory 

definition of a ‘vulnerable suspect’? Do you agree with the definition proposed by Lord 

Carloway? 

 

112. We agree that there should be a statutory definition. Vulnerable suspects encompass a wide 

range of persons who are in need of support during police detention, with varying degrees of 

disability. ACPOS provides extensive guidance to custody suites on identifying vulnerabilities, 

particularly in relation to physical and mental impairments.
101

 However, this is not in the form 

of a code such as Code C of PACE, where obligations can clearly be made out which, if 

breached, could give rise to repercussions. In our view, it is necessary to take the main 

elements of this guidance and provide a code of binding duties.  

 

113. A statutory definition would ensure that obligations are in place to assist those who may need 

it. We do not feel, however, that the definition should be limited to suspects but should apply 

to accused persons as well to ensure that the question of whether they are fit to plead and 

take part in the trial proceedings is subjected to the same requirement to provide assistance. 

The Mental Health (Care and Treatment) (Scotland) Act 2003 provides for disposal of 

proceedings against people who have a mental disorder, but those who simply need 

facilitation of communication (though of course some people will have so severe a disorder 

that they are unable to communicate at all, irrespective of whether they receive appropriate 

medication or facilitation) are not included. 

 

114. Lord Carloway’s definition follows the 2003 Act of mental health, personality disorder or 

learning difficulty. We consider that the definition should at least contain the following: 

 

A suspected or accused person may be vulnerable where they appear unable to 

understand what is happening or to communicate a response as a result of (a) mental 

illness (b) personality disorder or (c) learning disability, however caused or 

manifested. This shall include, but not be limited to, people with acquired brain injury, 

autistic spectrum disorder and people suffering from dementia. 

 

This is a simpler version of Lord Carloway’s suggestion but draws further definition from the 

2003 Act and Guidance on Appropriate Adult Service in Scotland.
102
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28. Do you agree with Lord Carloway’s recommendation that the role of an Appropriate 

Adult should be defined in statute? Do you agree with the definition proposed by Lord 

Carloway? 

 

115.  We do agree that the role should be defined and that Lord Carloway’s definition appears to 

encompass the role sufficiently, subject to our answer to question 30. 

 

29. Do you agree with Lord Carloway’s recommendation that statute should provide that a 

vulnerable suspect must be provided with the services of an Appropriate Adult as soon 

as practicable after detention and prior to questioning?  

 

116. If a suspect appears to satisfy the definition for vulnerable person, they will require assistance 

throughout the detention and court process from an appropriate adult. This assistance should 

be provided as soon as possible and, dependant upon the level of their disability, the booking-

in process should be delayed until the appropriate adult has arrived. It may be apparent to the 

arresting officer that the person has a vulnerability and they should call ahead to the police 

office for enquiries to be made for an appropriate adult to attend. As with children, adult cells 

may not be suitable for vulnerable suspects, particularly whilst waiting for the attendance of an 

appropriate adult. The suspect should not be asked whether he requires the assistance of a 

lawyer or be interviewed until the appropriate adult is in attendance. Nor should any comment 

made by the suspect be recorded and used in evidence until this time. All these 

considerations should in our view be set down in statute. 

 

117. We do not agree, however, that a suspect should only be able to waive their right of access to 

a solicitor if the appropriate adult agrees. As Lord Carloway has indicated, the role of the 

appropriate adult is to facilitate and identify problems with communication between the 

suspect and the police, it is not to advise. There are of course varying levels of 

comprehension between vulnerable persons. Unlike a child who does not have the necessary 

maturity to consider whether to request legal advice, a person with some form of mental 

disorder may, once matters are explained through an appropriate adult, be able to fully 

exercise their right to choose. This should not be prevented. The assessment should be that 

set out by the ECtHR: a waiver must be knowing, intelligent and unequivocal. If it does not 

appear that this is the case, which should be possible to ascertain through the assistance of 

the appropriate adult, a solicitor should be appointed.  

 

30. Do you agree with Lord Carloway’s recommendation that statutory provision should be 

made to define the qualifications necessary to become an appropriate adult? 

 

118. As with lawyers, interpreters, police officers and doctors, it is imperative that the role of 

appropriate adult require suitable qualifications so as to ensure that the person purporting to 
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hold office is capable of carrying out their service with a suspect to an appropriate level. 

Vulnerable suspects are in a particularly precarious position where the appropriate adult is 

incapable of offering them the requisite support because the suspect may not be able to 

communicate this to the police or their lawyer. 

 

119. The necessary qualifications may vary according to the disorder that is being displayed. In 

order to draw up appropriate qualifications which will be practicable and ensure actual 

assistance is available swiftly for vulnerable suspects, as Lord Carloway has indicated, much 

more consultation is required. The Scottish Appropriate Adults Network, defence lawyers, the 

police and other organisations who are in contact with vulnerable persons should be consulted 

to ensure that all recommended statutory provisions reflect reality and do not exclude either 

vulnerable groups or appropriate professionals. 
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Corroboration 

 

31. Lord Carloway concludes that the requirement for corroboration has no place in a 

modern legal system and should be abolished. Setting aside any question about whether this 

would require other changes to be made, do you agree with that conclusion? 

 

120. Lord Carloway repeatedly opines that corroboration is an aged doctrine.  The justification for 

its removal is said to be bolstered by several, at times unconnected, aspects of the operation 

of the doctrine in modern practice.   The central aspect of corroboration to our law of criminal 

procedure appears in our view to have been overlooked or not given proper prominence.   

 

121. Although Lord Carloway has met the terms of reference for the Review - negotiated between 

the Scottish Government and his Lordship - it is difficult to see the connection between the 

decision in Cadder (which was said to have prompted the Review) and the suggestion that the 

requirement of corroboration has had its day in the Scottish courts.  Aside from the 

problematic linking of the issues of accessing legal advice prior to police interview and the 

evidential basis for meeting the standard of proof, there has been a distinct lack of criticism or 

unease expressed about the presence of this requirement in the Scottish criminal courts.  It is 

difficult to point to a wave of academic criticism.  Civic society has been muted in its criticism 

of the use of corroboration.  Practitioners, up until the public linking of the Cadder judgement 

and the abolition of corroboration, did not, in the main, seek to criticise its use. 

 

122. That lack of complaint falls to be contrasted with the many expressions of pride about the 

distinctive nature of this aspect of Scottish criminal law which was easy to contrast with the 

evidential basis employed in England and Wales leading to the high-profile overturning of 

convictions, with the assertion in Scotland that those cases would not have made it to the jury.  

 

123. The requirement of corroboration is so deeply embedded in our law that the historical survey 

and search for its genesis and justification should not cloud its almost universal acceptance 

amongst those who practice in the criminal courts. That is quite separate and distinct however, 

from the question of whether it should continue to apply. In order to answer this question, a full 

review of the current law and the implications for its removal are necessary. 

 

The purpose of corroboration 

124. Many authoritative commentators have recalled the value of the corroboration rule. In the Stair 

Memorial Encyclopaedia title on Evidence
103

, the author sets out the rationale of the 

requirement of corroboration: 
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125. The objective of the requirement of corroboration in criminal cases is to reduce the risk of the 

acceptance by the court or jury of untrue or unreliable testimony. The requirement is generally 

considered to be an invaluable safeguard against miscarriages of justice in criminal trials. The 

retention of the requirement in criminal cases, while unusual among advanced legal systems, 

is justifiable on the ground that in criminal proceedings it is necessary to minimise the risk of 

fallibility, both in the unsupported witness and in the court or jury which might find him to be 

credible and reliable.
104

 The Thomson Committee recognised that:
105

 

 

The greatest safeguard against a miscarriage of justice is – and should continue to be 

– the rule of law that the crown must prove its case beyond reasonable doubt on 

corroborated evidence.
106

 

 

126. A year later the point was reiterated by the Report of the Working Group on Identification 

Procedure under Scottish Criminal Law: 
107

 

 

We consider that the requirement of corroboration in effect places a higher onus on 

the prosecution in Scotland than exists in England, and that the requirement of 

corroboration substantially reduces the number of miscarriages of justice which could 

arise if only a single witness were required. 

 

…For our part, we are firmly of the opinion that the existence of the requirement of 

corroboration in Scotland is a valuable, though by no means infallible, safeguard 

which does not seriously inhibit the effective administration of justice.
 108

 

 

127. In 2002, the previous administration baulked at the idea of abolishing corroboration in the face 

of many difficult examples of its application: 

 

…[W]e do not believe that doing away with the need for corroboration is the answer. 

The dangers of potential miscarriages of justice are too great.
109

 

 

128. Lord Hope of Craighead, the respected Deputy President of the Supreme Court and former 

Lord Justice General, looked very carefully at the question of corroboration in a lecture given 
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at the University of Edinburgh on 12
th
 June 2009 in honour of Sir Gerald Gordon

110
.  He 

concluded that the law of corroboration ‘is as settled as any aspect of our criminal law can be.’ 

Yet he critically evaluated the rule, from both a historical and comparative perspective and 

concluded that it was ‘something of real value and importance which, I suggest, we must 

without any shadow of doubt hang on to.’
111

 

 

129. That said, and as the successive Royal Commissions have pointed out, it is equally 

unacceptable for access to justice to be denied for victims of crime, as Lord Carloway 

identified in his Review.  The true test for our parliamentarians is to ascertain whether there is 

a proper basis presented for change now to such a deeply entrenched aspect of Scottish 

criminal law of evidence. 

 

The Configuration and Balancing of Interest  

130. Although the Review expressly disavows any intention of reconfiguring the present equilibrium 

in the criminal justice system, it may be said that what is proposed, especially with a lack of 

any concrete proposal on what should replace the present state of the law, will undoubtedly 

recalibrate where the present system presently stands. The various different and, at times, 

competing, interests have not yet been the subject, in the current round of debates at least, of 

detailed consideration.  It might be said that, in the current review and consultation, they have 

barely been identified.  In the previous thematic reviews – and there have been many 

(academic and otherwise) - this has featured as an important introduction. 

 

131. In England & Wales, the (Phillips) Royal Commission on Criminal Procedure in 1981,
112

 

search for that balance between various interests was an unenviable, though significant, one: 

 

What is clear is that in speaking of a balance between the interests of the community 

and the rights of the individual issues are being formulated which should be the 

concern not only of lawyers or police officers but of every citizen. 

 

132. Our concern is to ensure that in the search for new rules of evidence there are not caught a 

number of unsound, unsafe and unjust convictions as occurred in England and Wales.  There 

must be a thorough exposition of the purposes and consequences of such change. The 

Review has not produced sufficient evidence to justify this alone. 
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133. The Scottish Courts have jealously guarded the right of an accused to a fair trial.  This is not 

an international import.
113

 Nor is it a private or individual right.
114

 It is a societal interest 

capable of being objectively justified as a positive aspect of any system based upon the rule of 

law.  It’s constituent elements are several and intertwined.  These include the Courts’ attitude 

to the admission or exclusion of certain types of evidence. The importance given to a 

suspect’s right to silence is also viewed as a hallmark of a mature, balanced system of the 

prosecution of crime, reinforcing, as it does, the requirement that a citizen ought not to be 

under any duty to contribute to the prosecution against himself.  At its root however, in any fair 

system of the prosecution of crime are the entrenched and linked aspects of the presumption 

of innocence (the right to silence being an aspect of this), the onus, or burden, of proof and 

the standard of proof.  It is of some moment that these individual and basic aspects of Scottish 

criminal procedure are to be found elsewhere in Europe.  Together they sound a basic and 

far-reaching truth in the prosecution of crime.  No-one need contribute to the case against 

themselves;  The State must prove its allegation of guilt.  The burden of so doing in the course 

of a criminal trial never moves.  The standard of proof – now just about universally 

acknowledged as ‘proof beyond reasonable doubt’ – speaks to another globally accepted 

truth.  Before convicting someone, with all the sanctions that go with that – punitive, societal 

and wider – we must be certain, or as certain as we can be, of guilt.  It is well documented that 

the system is fallible; protagonists and arbiters can fall victim to seeing patterns in behaviours 

where none exist; of jumping to conclusions sometimes based upon inexact presumptions, 

and, at worst, prejudice.  To avoid such influences in the context of so serious an exertion of 

state authority, the imposition of some rigour – of some objectivity - is necessary. 

 

The Law on Corroboration 

134.  It is one thing to suggest corroboration does not address the real issue, namely the quality 

and safeguarding of the quality of evidence, but another to suggest that the rule of 

corroboration itself somehow distorts the system into disregarding quality. On one view, it is 

not the existence of the rule of corroboration that has caused a failure to address quality 

control. Rather, it has been used as an excuse to avoid introducing additional or further 

reforms to increase the quality of evidence and the fairness of the trial – a clear example being 

the rejection of safeguards over identification evidence.
115

 

 

135. It is interesting to note that the principle of corroboration has detained many criminal lawyers 

and judges.  That is not to say that it is a difficult concept to grasp.  It may be difficult in the 

particular circumstances of some problematic cases to say whether some aspect of evidence 

is truly corroborative of what has been spoken to by another witness. It does not mean that the 
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law of corroboration has lost its usefulness.  In many aspects of law, arguments rage about 

foundational concepts.  Even eminent jurists disagree – sometimes vehemently - about what 

many of us would regard as basic concepts of law.  Under the law of delict for example, there 

are many submissions made before judges, and then decisions about, issues such as 

foreseeability, causation and the like. Failure to enter into such a debate will render a legal 

system, or aspects within a legal system, stultified. 

 

136. Nevertheless, whether evidence may constitute corroboration has generally been held to be a 

matter of common sense. As Lord Reid has observed: 

  

There is nothing technical in the idea of corroboration. When in the ordinary affairs of 

life one is doubtful whether or not to believe a particular statement one naturally looks 

to see whether it fits in with other statements or circumstances relating to the 

particular matter; the better it fits in, the more one is inclined to believe it. The doubted 

statement is corroborated to a greater or lesser extent by the other statements or 

circumstances with which it fits in.
116

 

 

Similarly, the Lord Chancellor (Lord Mackay of Clashfern) has said:  

 

Although there is a difference between the law of Scotland, which requires 

corroboration generally in criminal cases, and the law of England, which does not, the 

principles which determine whether one piece of evidence can corroborate another 

are the same as those which determine whether evidence in relation to one offence is 

admissible in respect of another.
117

 

 

Another Lord Chancellor, Lord Hailsham of St Marylebone, observed:  

 

The word 'corroboration' by itself means no more than evidence tending to confirm 

other evidence. In my opinion, evidence which is (a) admissible and (b) relevant to the 

evidence requiring corroboration, and, if believed, confirming it in the relevant 

particulars, is capable of being corroboration of that evidence and, when believed, is 

in fact such corroboration…Corroborative evidence in our law must be evidence which 

can be used to test the truth or falsity of the accounts of material matters ie those 

which constitute facta probanda.
118

 

 

137. The Lord Justice General (Lord Rodger) draws much of this together in Smith v Lees
119
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The institutional writers recognise that the direct testimony of one witness can be 

corroborated by evidence of facts and circumstances: Hume, Commentaries, ii, p 384; 

Burnett, Treatise, Chapter XX and Alison, Practice, p 551. Where facts and 

circumstances are used in this way to corroborate the evidence of an eyewitness, 

their function is to ‘support’ or ‘confirm’ the evidence of the eyewitness: Hume, 

Commentaries, ii, p 384 and Burnett, Treatise, p 518. But the older authorities do not 

spell out what kinds of circumstances are necessary or sufficient to supply the 

required support or confirmation of the eyewitness's evidence. This appears to be 

because the questions of the weight of the evidence and its technical sufficiency are 

rather run together. As Burnett, Treatise, p 519 puts it: ‘What those circumstances are 

which ought to confirm and render complete the semiplena probatio of one witness, it 

is impossible to determine by any rule—as the result depends upon the nature and 

quality of each circumstance, and their joint effect when combined; and also on the 

view taken of them by those who are to judge of the case. This only may be noticed, 

that the circumstances founded on must be extrinsic of the witness.’ 

  

138. It is important to remember that only essential facts – that the crime was committed and that 

the accused was responsible – require to be proved by corroborated evidence.  It is not the 

case that the minutiae of each case requires two independent witnesses.
120

 Like Smith v Lees, 

Fox v HM Advocate
121

 is a modern exposition of the law of corroboration.  It provided an 

opportunity for the High Court to look, once again, at the historical basis for this doctrine and 

its modern, practical application in difficult cases before the Courts.  In this case as in Smith, 

the High Court did not detect any real injustice, or difficulty in defining what this concept 

consists of and what its application meant to real cases.  If it had, such a view would have 

been given clear expression and parliament alerted to an area in need of attention. The case 

also gives a rare example of the High Court explaining its view as to how corroboration 

operates in practice. Lord Justice General Rodger observes: 

 

…[T]he starting point is that the jury have accepted the evidence of the direct witness 

as credible and reliable. The law requires that, even when they have reached that 

stage, they must still find confirmation of the direct evidence from other independent 

direct or circumstantial evidence. Unless they find that confirmation, the jury must 

acquit the accused even though they may be completely convinced by the direct 

evidence of the single witness.  
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139. As such, the law admits that, practically, members of a jury are likely to be impressed by 

individual testimony, and what it seeks to do, by way of ensuring that the correct or accurate 

account is capable of being relied upon, is to demand that some form of supporting or 

concurring material is available: to then hold that legal proof is made out because the jury is 

not proceeding solely on that uncorroborated account.  To do so is implicitly hazardous as the 

institutional writers opine. 

 

Shift Or Weakening Of The Rule Of Corroboration 

140. The Review suggests that, in relatively recent times, there has been a departure from or 

weakening of the application of the rules of corroboration.  This has been suggested as some 

reworking of the original doctrine and evidence of its rigid application being unworkable. 

Professor Duff describes the evolution as ‘interpretations, refinements, exceptions, loopholes 

and pure “fiddles”’.
122

  

 

Gillespie v MacMillan 

141. In reviewing Gillespie v MacMillan, the Review suggests that this is an example of the original 

principle of corroboration being undermined and as a reflection of judicial thinking at the time. 

It is also said to be an indication of how corroboration gets in the way of justice.  Thus, 

evidence should be left to juries.  Given the prominence accorded to the decision it is 

important to note that it is not free from difficulty and controversy, notwithstanding the 

eminence of the judicial figures involved.  The decision was widely criticised at the time and 

subsequently. 
123

Gillespie is and has always been, out of step with the established view and 

jurisprudence on corroboration. The Review suggests, however that this case is evidence that 

Scots law remains ‘thirled to the requirement of corroboration in its Romano-Canonical 

sense’.
124

 

 

142. For the Review, the evolution of the doctrine, and its continued development, has deprived it 

of its previous justification – even questioning whether that ever existed.  The case of Gillespie 

is the prime example and justification (for the Review) of both.  In its Full Bench decision in 

Smith v Lees the court sidestepped having to reconsider Gillespie:
125
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At the other end of the range there is Gillespie v. Macmillan where, in my view, 

expediency masqueraded as pragmatism; the opinions paid lip service to the 

principles expressed by Hume and applied in Morton, but then proceeded to sidestep 

them on the basis that: ‘law is a practical affair and has to approach its problems in a 

mundane common-sense way … The analytical approach to the problem is over 

subtle and over-simplifies the problem’. To that dictum, fortunately, the Lord Justice-

Clerk (Lord Thomson) added: ‘The problems arising are so various and so different 

that each has to be solved on its own merits in a practical way, and the decision in 

one case rarely throws much light on the solution of another.’ The comfort I consider I 

can take from that is that it was being acknowledged that Gillespie v. MacMillan would 

not have to be treated as a governing authority in relation to different types of case 

outside the field of road traffic law; the Lord Justice-Clerk was building in a ground of 

distinction. I consider that it would be extremely unfortunate if we were driven by a 

decision like that in Gillespie v. Macmillan to conclude that in this field Scots law had 

abandoned principle altogether. I do not consider that we need reach such a 

conclusion. 

 

…In my opinion, the considerations which have come into play…in relation to cases 

such as Gillespie v Macmillan, are so special that it is legitimate to regard those cases 

as not affording much assistance in the type of case we now have under 

consideration, a case in which the essence of the matter is the sufficiency of the 

available evidence to provide legal corroboration of the credible eyewitness, the 

alleged victim herself. 

 

143. As the law has developed it has become pragmatic and its response to particular issues has 

been nuanced.  For example, in the question of the intention of a suspect found in possession 

of a knife under the Prevention of Crime Act 1953, the single testimony of the suspect as to 

his intention was held to be sufficient.
126

  Lord Hope of Craighead has discussed how, in the 

times of Alison, highway robbery, committed in the dark and secluded loci, was such a serious 

problem that the law moved to adapt to this scourge.
127

 In this context, for the Review, the 

flexible development of the rule demonstrates the impossibility of the practical application of 

the original principle.
128

 

 

144. This assumes a relationship between the requirement of corroboration and securing 

convictions. The evidence in sexual offence cases suggests that convictions are not readily 

made without supporting evidence.  We also know that, in sexual offences, the absence of the 
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requirement in England has not returned significantly increased conviction rates.
129

 The 

Review at another point,
130

 seems relaxed that conviction rates will be unaffected by the 

change.  Most importantly, it is repeatedly suggested that the rule requires technical and 

complex directions to be given which are liable to be beyond the ken of the jury. We question 

what is technical about telling a jury: (1) that they cannot rely on the evidence of witness A 

alone; (2) that they should look for evidence which confirms and supports the direct evidence 

(3) that pieces of evidence B and C are capable of providing the necessary support and, as in 

every case, must ask themselves whether they are satisfied beyond a reasonable doubt of 

guilt? Compared to some of the directions called for in other areas of the law of evidence, it 

seems relatively straightforward. If the rule is difficult at all, it is surely difficult for the judge, 

rather than the jury, where identification of what is corroborative may not be straightforward.  

 

145. The problem may well be one of legal proof.  What precisely does a jury need before it can be 

satisfied beyond reasonable doubt?  Scots criminal lawyers have always understood that 

question with reference to the corroboration requirement.  The infinite number of variable 

cases where the difficulties about the requirement are not present, but still there is a detailed 

direction required on the evidence, provide examples of problems of proof for a jury. 

 

Moorov 

146. The review suggests the doctrine is another area of concern at paragraph 7.2.46. The 

complexity here is surely related to the use of similar fact evidence / identification of a course 

of conduct, not the rule of corroboration.  In this way, the argument over the gaps in time, and 

what amounts to similar conduct, can be difficult. This has been regarded as a response to the 

difficulties of proof in a case involving the commission of a criminal course of conduct.  This is 

not a particular response to the difficulties faced by corroboration.  Juries are directed in such 

cases that there must be a unity of purpose, linking the commission of the crimes to one 

person.  That is a useful application of common sense rather than, as suggested, a difficulty 

thrown up by the corroboration requirement.  Similar fact evidence is a concept applied in 

England and Wales absent a corroboration requirement. In its absence, the jury will have to be 

satisfied upon similar matters – a unified course of conduct and to the necessary standard of 

proof. In such a case, the prosecutor will rely upon corroboration and the similarities between 

accounts, as strengthening the case against the accused. The defence would, or could, 

presumably challenge the conduct as being similar and in any way supportive of each other. 

The difficulty encountered in such cases will remain: they are both difficult to prosecute or 

preside over.  Clear guidance will require to be given on the disputed issues.  The removal of 

the requirement of corroboration will not render trials quick affairs, free of complexity and 
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challenging, disputed questions of fact.  Not every drawback in the prosecution of crime can 

be laid at the door of corroboration, and its removal will not lead to a perfected system of 

prosecution of crime 

 

Distress 

147. At paragraph 7.2.45 the Review identifies distress as a particular issue. The law was made 

relatively clear in the full bench decision in Smith v Lees. There, Lord Rodger said this:   

 

Evidence of distress can therefore corroborate a complainer's evidence that she did 

not consent to the accused's conduct and that he used force to overcome her will. But 

the Solicitor General seeks to take it further and to use the evidence of distress, not 

simply to corroborate the complainer's evidence that something distressing occurred, 

but to corroborate her evidence as to what exactly the appellant did. In my view that is 

not a legitimate use of the evidence of distress. The simple fact is that in itself the 

evidence of distress cannot tell the jury or sheriff more than that something distressing 

occurred.
131

 

  

Lord Sutherland agreed:   

 

The difficulty with distress is that on its own it gives no indication of what has been its 

cause other than that some event of an unspecified but distressing nature has 

occurred. It is indicative of a state of mind but it is not in any way indicative of the 

nature of the act which has caused that state of mind. In my opinion, therefore, the 

value of distress on its own as corroborative evidence should be limited to situations 

where it is necessary to establish the state of mind of the witness.
132

 

 

148. This is another difficult area where the law has not departed from reason or common sense.  

The jury may receive a direction to this effect as confirming their shared experience.  What is 

important however, is that these cases will still come before the court to be adjudicated upon.  

They do so now – even when corroboration is required and is available.  What the jury make 

of distress and what they are directed to make of it, will remain a live issue which is not 

diminished by the proposed changes. It is difficult to see how it can be used a reason to justify 

the removal of the corroboration rule. 

 

Confessions 

149. Confessions provide a good example of when corroboration can provide a safeguard. It is well 

established that such evidence is often unreliable. Scottish criminal law’s proud boast that no 
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man could be convicted upon the uncorroborated account from his own mouth will ring hollow 

in the event that the requirement of corroboration is abolished.   The number of high profile 

overturned convictions in England and Wales which, at the time of trial relied solely upon 

purported confessions of accused persons, is sufficient to point up the hazards of the 

introduction of this provision into the law of Scotland. 

 

150. The case of Ward
133

 is an interesting and tragic illustration of an accused person falsely 

confessing to involvement in a serious crime.  Upon conviction there was no challenge by way 

of appeal.  Subsequent expert testimony showed that the accused suffered from a personality 

disorder which rendered her susceptible to claims of responsibility for crimes which she had 

not committed.  In parallel, there was concerning partisanship on the part of forensic 

scientists.  On the face of it, this fabricated confession appeared compelling. In this field – 

extra judicial statements or confessions to police officers – the importance of the requirement 

for corroboration is thrown into sharp focus.  Absent that check upon the truthfulness of the 

account given to police officers – some confirming or concurring evidence implicating the 

accused – it is highly likely that miscarriages of justice will increase.  That is not to say that the 

police will be more prone to fabricate confessions but, rather, simply having met – perhaps 

exceeded – the legal requirement of sufficiency, the impetus to look further for an independent 

check may not be present. Lord Bingham of Cornhill 
134

 offers an old, cynical view of such 

evidence pointing up the need to pause for thought: 

 

I would add that for my part I always suspect these confessions, which are supposed 

to be the offspring of penitence and remorse, which nevertheless are repudiated by 

the prisoner at the trial.  It is remarkable that it is of very rare occurrence for evidence 

of a confession to be given when proof of the prisoner’s guilt is otherwise clear and 

satisfactory; but, when it is not clear and satisfactory, the prisoner is not unfrequently 

alleged to have been seized with the desire borne of penitence and remorse to 

supplement it with a confession; - a desire which vanishes as soon as he appears in a 

court of justice.
135

 

 

Abolition of Corroboration in Civil Evidence 

151. In civil litigation the onus is on the pursuer to establish that it is more likely than not that what 

he or she says occurred actually did happen. The requirement that that be proved by 

corroborative evidence was viewed as anachronistic, having regard to what was at stake 

between the parties.  Mainly, though not exclusively, what is before the court in civil litigation is 

an argument about sums of money. There is a stark difference between what is at stake in 
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civil and criminal trials. The requirement of a fair trial is not simply safeguarding the rights of 

accused persons or suspects, but also societal confidence in the criminal justice system. What 

is at stake in transferring the uncorroborated testimony of one witness into a court finding, is a 

criminal conviction and the deprivation of liberty. That recognition forms a basis of many 

differences between civil and criminal litigation.  

 

152. The requirement of corroboration in civil cases was abolished, in line with the Law 

Commission's recommendations, by the Civil Evidence (Scotland) Act 1988. One of the main 

reasons for removal was that the requirement sits somewhat uneasily with the concept of 

proof on a balance of probabilities – so, for example, it was suggested that, where civil proof 

required to be beyond a reasonable doubt, there was a case for retaining corroboration.
136

   

 

153. It is clear that the Review favours the general approach taken by the Scottish Law 

Commission and seeks to apply it to criminal cases. The picture painted in the Review is that 

an attempt was made to abolish the requirement of corroboration in personal injury litigation 

but, due to the resistance of judges, this was only partially successful. The Review opines 

that, in 1988, the abolition was extended – this time with a measure of success not hitherto 

enjoyed - to all civil cases.
137

 This, however, only tells part of the picture. 

 

154. By virtue of section 9 of the Law Reform (Miscellaneous Provisions) (Scotland) Act 1968, the 

requirement of corroborative evidence in personal injury cases was abolished. In the first 

cases that came before the Inner House of the Court of Session, the opportunity was taken to 

restate the importance of corroboration being led, if available. In Morrison v J Kelly & Sons
138

 

Lord Clyde said, 

 

Section 9(2) of the 1968 Act does not eliminate corroboration altogether. On the 

contrary, corroborative evidence still constitutes a valuable check on the accuracy of a 

witness's evidence. There may be cases where owing to the nature of the 

circumstances corroboration is unobtainable. Such a case may be an appropriate 

subject for the application of the subsection. But, where corroboration or contradiction 

of the pursuer's account of the matter is available, a Court would obviously be very 

slow indeed to proceed upon the pursuer's evidence alone. The test under the 

subsection is a relatively high one. The Court must be “satisfied that [the] fact has 

been established.” How could the Court be satisfied if corroborative evidence was 

available but without any explanation not produced? 
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155. McGowan v Lord Advocate
139

 dealt with the question of conflicts in evidence where only the 

pursuer had been led, and a body of evidence contradicting that account was before the court. 

The uncorroborated evidence was insufficient to support a verdict in favour of the pursuer.  

McLaren v Caldwell’s Paper Mill Company
140

 dealt with the power of an appeal court to 

intervene where a pursuer was uncorroborated. In discussing the extension of that provision to 

the remainder of civil litigation, Parliament was reassured that, all that was being done, was an 

extension of the present state of the law as it then was. In the course of the passage of the 

Civil Evidence (Scotland) Bill 1988 there was much discussion about further extension of the 

relaxation of the requirement for corroboration. One practitioner member underlined to the 

House the fundamental importance of retaining the corroboration rule in criminal 

proceedings.
141

 

 

156. No further revolution was sought or expected when the Civil Evidence (Scotland) Act 1988 

was passed. Precisely where this brought the state of the law was reasonably clear. It had 

extended the provision of the 1968 Act, section 9(2) but not altered it. Accordingly, the only 

change which was carried in force by the Civil Evidence (Scotland) Act 1988, was the 

extension of the principle that corroboration was not technically required. Precisely what that 

meant for the civil law and for the conduct of civil litigation was to be discovered in the 

authorities which decided the import of section 9 of the Law Reform (Miscellaneous 

Provisions) (Scotland) Act 1968. In Mackay v Yarrow Shipbuilders Ltd
142

 Lord Osborne 

regarded the operation of section 9 of the Act of 1968 as equally application to the application 

of section 1(1) of the Act of 1988. 

 

157. The matter was reviewed in some considerable detail in L v L.
143

 In that case, concerning a 

mother seeking custody of her two children, an allegation of abuse was made against the man 

with whom the mother resided. In that case the Inner House expressly disavowed any review 

of the previous cases about section 9 and the ruling in McLaren.
144

 In the case of Rae v Chief 

Constable Strathclyde Police,
145

 having heard submissions about the import of L v L, Lord 

Marnoch took the view that this was really an application of common sense: 

 

[T]he weight to be attached to evidence is, in my opinion, a different matter and 

where, without any attempt at explanation, someone who, on the face of matters, is a 

crucial witness is not led to substantiate a party's position that, in my opinion, is 
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clearly a situation in which the court may be disinclined to give maximum weight to the 

uncorroborated testimony. This, it seems to me, is no more nor less than an 

application of common sense, one clear example being where an accused person 

pleading alibi fails, without explanation, to lead in evidence the person or persons in 

whose company he claims to have been at the time the crime was committed: Gall v 

HM Advocate 1993 GWD 37-2378. It is also the reason why 'soul and conscience' 

medical certificates and/or certificates of execution of citation are, on occasion, 

produced to the court. 

 

158. The civil cases indicate that if corroboration is abolished also in the field of criminal procedure, 

where there is a matter of the application of common sense then the search for corroborated 

evidence to support an individual’s testimony will continue. One would expect in the conduct 

of, for example, summary trials, judges will continue to look for corroborated evidence and 

may test the strength and quality of the evidence led before them having regard to that matter. 

It seems likely that a direction along similar lines as that of the pronouncements of Lord 

Kissen be required to be given to the jury, which suggests in the context of legal certainty that 

there is little point in abolishing by statute a common law rule which will continue to flourish for 

the protection of fairness. 

 

Miscarriages of Justice 

159. The Review considers a converse concept of miscarriage of justice which it finds has two 

aspects: (i) Guilty people go free; (ii) there is a denial of access to justice by the victims who 

are barred, by the operation of a rule imposing an artificial, aged and volumic assessment of 

the evidence in their case, from having their day in court and from having a jury rule upon the 

evidence in their case. 

 

160. The Review’s approach to this topic – to suggest that there is a dual aspect of miscarriages of 

justice – is not new. Such a concept is well understood. The Royal Commissions looked at 

these matters to discuss the competing pressures on any criminal justice system.
146

 It is 

natural, however, that miscarriages of justice have been understood traditionally to involve 

those cases where an innocent person has been convicted.
147

 This is because those high 

profile cases attract the public attention and opprobrium, and for good reason. The conviction 
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of the innocent and all that ensues, is a tragedy of the first order.  For the convicted person, it 

represents a stain on their reputation and character. It carries with it a societal stigma. There 

may well be a stiff judicial sanction imposed, including imprisonment. For serious crimes, that 

period of imprisonment may well be lengthy. Given that JUSTICE was set up to highlight 

miscarriages of justices we cannot but comment upon the brief and summary coverage of this 

topic in the Review.
148

 The Review seems to proceed on the assumption that the absence of 

evidence about the contribution of corroboration to reduction of miscarriages of justice, means 

that corroboration does not reduce the incidence of miscarriages of justice. 

 

161. However, because of the prohibition upon enquiry into the deliberations of jurors,
149

 it is 

difficult to find out much about the process of fact finding by the jury. It is difficult, too, to 

ascertain the true extent of miscarriages of justice. Miscarriages of justice do, however, occur. 

The precise effect of removing the important safeguard of corroboration upon the number of 

miscarriages of justice is simply not known. It is important, however, to recognise that, with no 

real discussion of what should stand in the stead of the corroboration safeguard, the number 

of miscarriages in this sense, will not reduce.  

 

162. In a paper entitled The New Miscarriages of Justice, Hammond J, of the New Zealand Court of 

Appeal essayed a variety of factors which influence traditionally understood miscarriages of 

justice. They form the relevant backdrop for the discussion of this issue.  For Hammond J it is 

a live, current and real issue for the criminal process. Given that this issue is not covered to 

any extent in the Review and Consultation, we hope we will be forgiven for repeating the 

factors in full which, in the opinion of Hammond J, contribute to justice miscarrying: 

 

(a) There is an ever-present danger of falsification of evidence. For instance there may be 

informers (who may also be co-accused) who may well have self-serving reasons for 

exaggerating the role of the particular accused. Regrettably the police are sometimes in a 

position to manipulate evidence, for example by "verballing" the accused. That is, it is possible 

to invent damning statements, or passages within them, although that danger has been much 

lessened by the use of modern technology, such as video interviews. That this occurs in a 

"noble cause" (as in the case of the Birmingham Six and the Tottenham Three cases in 

England) makes them no more excusable. Police may also suffer from what has been called 

"tunnel vision" – bringing narrow mindedness, based on a personal sense of justice, to any 

particular case. Then too the abolition, by legislatures (as occurred in New Zealand) of the 

requirement for corroboration in sexual offences, which by their very nature usually occur in 

private, "broadened" justice for victims (usually women), but left an accused at greater risk 

from false claims. 
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(b) Police or lay witnesses may prove to be unreliable when attempting to identify an offender. 

This is especially so in fleeting or difficult conditions, or in a situation of stress. 

 

(c) There may be unreliable confessions as a result of police pressure or the mental instability 

of the accused. 

 

(d) The evidential value of expert testimony has been over-estimated in some instances, 

where subsequent investigation has found that the tests being used were inherently 

unreliable, or that the scientists conducting them carried them out poorly. 

 

(e) There can be non-disclosure of relevant evidence by the police or prosecution, to the 

defence. At the outset, the investigation of a case is by and large reliant on the police. It is the 

police who speak to possible witnesses and arrange for forensic testing. The difficulty for the 

defence is that routinely it begins its task late, and it has neither the financial resources to 

undertake such work, nor the opportunities in terms of access to check the police 

investigation. Unfortunately, there have been instances which demonstrate that the police, 

forensic scientists and prosecution cannot always be relied upon fairly to pass on evidence 

which might be helpful to the accused, despite there being no other agency which might bring 

it to light. 

 

(f) The conduct of a trial may itself produce miscarriages of justice. For instance, the Court in 

the Birmingham Six case exhibited an unfortunate propensity to favour the prosecution 

evidence, rather than act as an impartial umpire. And there may be a failure to appreciate 

defence submissions, either in law or fact, which then gives rise to unfairness in rulings or 

directions to the jury. 

 

(g) Defence lawyers are sometimes not beyond reproach. They may not always be as 

competent or assertive as they should be. Institutionally, legal aid funding is given a much 

smaller proportion of public funds than is made available to police and prosecution work. 

 

(h) Defendants can sometimes be portrayed in a prejudicial way. This is particularly noticeable 

in the common-law world in the so-called "terrorist" cases, although it is also true of 

particularly heinous crimes, such as bizarre serial killings. There may be a pejorative labelling 

of the accused, very heavy-handed and obvious security arrangements, and quarantined 

appearances in the dock, leaving the media with a heavy influence in such cases. 

 

(i) Then there are a subset of problems associated with appeals. Appellants may have 

exhausted the patience of counsel, or their funds, so that there is a lack of access to lawyers 

and limited legal aid funding. The strength of such claims of a miscarriage often then have to 
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depend on extra-legal campaigns. The case may or may not be taken up by the media. 

 

(j) Then there is the problem of how intermediate appellate courts approach their tasks. Courts 

of appeal are solely creatures of statute. They have to interpret their own appeal provisions. If 

there are inappropriately narrow restrictions to the basis of an appeal, then the possibilities of 

a miscarriage increase. 

 

(k) Finally, there are some very difficult problems thrown up by the advent of human rights 

legislation, and Bills of Rights. The very difficult question here is whether, in terms of those 

instruments, a safe conviction is entirely contingent upon a fair trial. 

 

163. The effect of any alteration of the balance between the various actors and interests in the 

criminal process, upon the numbers of those who suffer at the hands of our criminal justice 

system by way of wrongful conviction, ought to be a reason to pause. For the English, when 

they sought to review the operation of their criminal system, a careful, well researched, 

foundation was the starting point.
150

 

 

164. The Review did commission research to ascertain how many cases would be able to proceed 

to Court, absent the requirement of corroboration. On one view, such an exercise was 

unnecessary. Taking away a requirement for two independent sources of evidence – an 

assessment of the numerical contributions to a case – will always result in more cases being 

marked to proceed. It is axiomatic. Certain criticisms have already been levelled at the 

conduct of the research,
151

 in relation to its participants and methodology. We do not think that 

it features large in the reasoning or work of the Review but the central aspect of the research 

carried out is the test said to be applied by the researchers to determine whether cases would 

be marked to proceed to court.  We detect an absence of any real discussion in the Review 

about the test, if any, which should replace corroboration.
152

 The focus, it is argued, should the 

rule requiring corroboration be ended, will be upon quality. The test that the Review asked 

researchers to adopt was whether there was a reasonable prospect of conviction.
153

 The 

question of a realistic or reasonable prospect of conviction is one not entirely alien to 

prosecutors in Scotland. It is, however, applied by them in an entirely different context from 

the similar test applied by prosecutors in England and Wales. In Scotland, this hitherto has 

been invoked by the prosecutor “only in cases in which there are insurmountable 

weaknesses,”
154

 as a basis for instructing no proceedings in a particular case. Questions of 
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credibility and reliability for prosecutors have been pointed out in a recent report as ‘properly 

for a jury to determine and it is not for the prosecutor to usurp the function of the Court by 

judging the facts of the case.’
155

 

 

165. The test applied by the researchers – if it be the same one that they as prosecutors in 

Scotland would be used to applying - is one which has developed hand-in-hand and, one 

could say, as a direct result of the operation of corroboration in Scotland.  It cannot easily be 

separated from the requirement therefore. If the Review research applied the test as 

understood in England and Wales, different considerations apply. The Code for Crown 

Prosecutors details the manner in which they approach the question of reasonable prospect of 

conviction
156

. It is directly linked to the question in that jurisdiction of sufficiency: Is there 

enough evidence against the defendant?
157

 

 

166. At the time of the (Phillips) Royal Commission, the then Director of Public Prosecution 

provided a note to the Royal Commission, which was reproduced in the Annexe
158

, outlining 

the basis of decision making in the prosecution of crime and the factors which influence it. The 

prosecutor used the realistic prospect of conviction test at that time as a synonym for 

sufficiency of evidence to justify proceedings. It seems that the prosecutor asked him or 

herself: Whether ... it seems rather more likely that there will be a conviction than an acquittal. 

For the DPP that involved the prosecutor asking him or herself a series of questions which, it 

was said, involved a close analysis of the case as a whole, ‘particularly in borderline cases, 

the prosecutor must always delve beneath the surface of the statements.’ The list of factors or 

questions to be asked were said to be along the following lines, 

 

1. Does it appear that the witness is exaggerating, or that his memory is 

faulty, or that he is hostile to the accused, or is· otherwise unreliable? 

2. Has he a motive for telling ‘less than the whole truth?’ 

3. Has he previous convictions, or are there other matters which might 

properly be put to him by the defence to attack his credibility? 

4.  What sort of impression is he likely to make as a witness? How is he 

likely to stand   up to cross-examination? Does he suffer from any physical or 

mental disability? 

5.  If there is conflict between eye-witnesses, does it go beyond what one 

would expect and hence materially weaken the case? 

6.  If there is a lack of conflict between eye- witnesses, is there anything 

which causes suspicion that a false story may have been concocted? 
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7. Are all the necessary witnesses available to give evidence, including any 

who may be abroad? 

8.  If identity is likely to be an issue, how cogent and reliable is the evidence 

of those who purport to identify the accused? 

9.  If the case depends in part on confessions by the accused, are there 

any grounds for fearing that the evidence may not be admitted or that they 

are of doubtful reliability having regard to the age and intelligence of the 

accused? 

10.  Are the facts of the case such that the jury is likely to be sympathetic to the 

accused? 

 

167. The application of that test for England and Wales was clearly influenced at the time of the 

Royal Commission by the experience of what would happen to such cases in court.  In fact, in 

concluding upon the question of sufficiency, the DPP stated, 

 

[The prosecutor] must also draw, so far as is possible, on his own experience how 

evidence of the type under consideration is likely to “stand up” in Court and commend 

itself to a jury before reaching a conclusion as to the likelihood of the conviction. 

 

168. In the Scottish context since it is not yet known what factors will influence the court in deciding 

to convict in single testimony cases or how prosecutors will apply their mind to this issue, it is 

difficult to see how the review on that standard was carried out. The conclusion of the 

research conducted for the Review in our view therefore holds little weight. 

 

Other jurisdictions 

169. In a brief comparative survey, the Report focuses on the issue of corroboration warnings in the 

law of England, Australia and Canada and correctly notes the abolition of formal requirements 

for such warnings in those common law jurisdictions.
159

 However, the Report ignores how the 

corroboration requirements operates in practice in those systems through corroboration 

warnings and other safeguards that serve to ensure a fair trial. We have set out in detail in the 

Annex how these systems operate. Much has been made in particular of those types of 

offences where often there is only the victim and the perpetrator involved, such as domestic 

violence or sexual offences. It is particularly important to observe that in these cases, 

corroboration is actively sought in case building by the CPS,
160

 and corroboration warnings 

are necessary in all three jurisdictions. 
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170. It is generally possible to observe that in the absence of a formal requirement for 

corroboration, judges in Australian and Canada, continue to value corroborative or 

confirmatory evidence when faced with potentially unreliable evidence. When freed from a rule 

requiring the giving of warnings to certain classes of witnesses, they mandate the giving of 

such warnings when the circumstances demand it. The abolition of rules of corroboration 

seems not to have lessened judicial enthusiasm for either corroboration or rules. A similar 

process can be noted in Scotland where the abolition of corroboration in civil proceedings has 

not prevented judges seeking corroboration where they deem it ought to be available. In 

considering the possible implications for Scotland it can be seen that, whilst the response to 

potentially unreliable evidence varied across the jurisdictions, a common feature was 

increased judicial intervention in the role of the jury in adjudicating on the evidence.  

 

171. The case has not in our view been made out for abolition of the corroboration rule by the 

Review. In any event, it is impossible to divorce the question of abolition of corroboration from 

the changes that would require to be made to ensure safeguards remained in place to 

preserve the fairness of the proceedings.   

 

32. If the requirement for corroboration is removed, do you think additional changes should be 

made to the criminal justice system? 

 

172. The additional changes which would be required were corroboration to be abolished are many 

and varied. The abolition of corroboration would represent a significant recalibration of the 

present system of criminal justice in Scotland.  What is left in the wake of abolition may well 

not be fit for purpose.  Many consultees have already raised the prospect of challenges.  In 

our view, the shaping of a modern criminal justice system ought, in Scotland, in the 21st 

century, to be capable of meeting the minimum standards laid down by the Convention 

jurisprudence.  That will involve a serious appraisal of where the criminal justice system is left 

in the wake of abolition.   

 

Effect of Abolition on Investigation & Prosecution 

173. As the Review acknowledges, because corroboration is a legal requirement, it has an effect 

from the outset of, and throughout, the investigation and prosecution of crime. In this way, 

police investigation is directed towards finding corroborative evidence. Whilst both the police 

and prosecution will, in theory, always aim to present the best case to a jury, over time and 

under pressure – including financial
161

, time constraints and media pressure – in the absence 

of any legal requirements - poor quality and unsupported evidence, may be relied upon. There 

is a potential disincentive under pressure to do more than is necessary – to investigate other 

sources of evidence which are not needed. 
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174. The Report suggests that in any event, even without the rule, it “will not be enough for the 

police to find some evidence”
162

 and that they will need to find sufficient evidence to persuade 

a trier of fact. The requirement of corroboration is designed to secure better than ‘some’ 

evidence but the Review suggests that it may be enough to find and prosecute on ‘some’ 

evidence. Indeed, the Review argues that if the rule is abolished, the trial judge ought not to 

be given a power to intervene, either at the ‘no case to answer’ stage or on a reasonableness 

submission, ‘It should be enough, therefore, that there has been some testimony that (i) the 

crime charged has been committed; and (ii) the accused was the perpetrator.’
163

 

 

175. The Review essays, in some considerable detail, how the quantitative, capacious analysis is 

brought to bear upon every aspect of the criminal justice process and the various stakeholders 

in the system.  The requirement of corroboration dictates the course of a police enquiry, e.g. 

what further work, if any, has to be done on the case and the question of whether a report will 

be submitted to the Procurator Fiscal.  At the time of reception of a report by the prosecutor, 

that requirement will dictate whether any further work – investigative or otherwise - will be 

instructed. At the case marking stage it is to the fore.  In advance of the trial, it will dictate the 

advice to be tendered by defence solicitors at a police station, and, in preparing for trial, to 

accused persons.  In the course of the trial it may well dictate, in some cases, how a trial is 

conducted and defended.  It will influence and inform legal debates at trial around sufficiency 

and certainly submissions, if appropriate. 

 

176. The Review asserts that the police will continue to ingather as much evidence as available – 

as if the requirement were still in existence; and that there will be no consequential effect in 

the volume of cases reported, prosecuted and ultimately of persons convicted. This is not 

based upon any evidence and in our view is a dangerous conclusion to reach. 

 

Investigation of crime 

177. The requirement for corroboration provides some certainty that the police gather what, to their 

minds, is sufficient evidence and provides a reason for them to continue to work to investigate 

but also informs their decision on taking a case any further.  If no corroborated evidence is 

available, the case need not be processed further.  In advising the complainer of that fact the 

explanation of the law of corroboration whilst not being palatable, is comprehensible and 

capable of being communicated.  No report is required to be submitted to the Procurator 

Fiscal though procedures and protocols were adopted to deal with the detected high rates of 

attrition for sexual crimes.
164
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178. In the absence of corroboration, crimes will need to be investigated with a completely new 

approach.  That will be influenced by the new regime of proof adopted by the criminal courts in 

light of abolition.  What that will be, and how it will operate in practice, and the consequence 

for police conduct in individual criminal investigations, is not known.  The lack of any concrete 

guidance will be problematic.  Aside from being unfair to individual officers to be left to 

exercise their discretion, the matter of the detection and investigation of crime cannot be left in 

a vacuum to develop from one case to the next.  The absence of consistency of approach has 

left many victims, in the past, at the whim of the exercise of the subjective decision making of 

officers who may view particular types of crime as being in need of prioritising over others. 

The need to look at the overall requirement for evidence, and what the courts will expect, must 

be well understood by officers and nationwide training of police officers will be required to 

ensure a uniform approach to decision making which is accountable and transparent.  

 

Prosecution 

179. Upon abolition it can be expected that a greatly increased number of reports will be received 

by local prosecutors and by Crown Office.  A new test, if any, to be applied by the prosecutor, 

in determining which cases will now be proceeded with and be marked, or recommended, for 

prosecution will require to be formulated. The previous test, although blunt, was attractive in 

that it was easily understood and easily communicated.
165

  The decision making is going to be 

far more difficult if a test, such as a realistic prospect of conviction, is introduced.  There will 

have to be analysis of what factors will influence the decision. 

 

180. The manner in which the question of realistic prospect of conviction is applied at present can 

be gleaned from a consideration of the Review of the Investigation and Prosecution of Sexual 

Offences in Scotland carried out by Crown Office in June 2006: 

 

The Quality Threshold  

9.49 The range of issues about credibility and reliability which can arise in any case is 

wide. In determining the appropriate standard of evidence we consider that there is a 

need to achieve an appropriate balance between prosecuting difficult cases, 

notwithstanding evidential difficulties, while identifying at an early stage cases in 

which the standard of evidence is such that there is no realistic prospect of a 

conviction. 

 

Importantly, though, even in the age of the requirement of corroboration being at the 

root of decision-making, difficult decisions were called for at every stage.  The 

problem of facing up to any evidential difficulties was uncovered even in those cases 

where a sufficiency existed: 
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9.50 In the case analysis we found examples of cases which had proceeded to trial, 

notwithstanding the existence of significant problems with the quality of the evidence. 

We considered that in some cases the decision to prosecute had simply had the effect 

of deferring the failure of the case to a later stage. Where a case will inevitably result 

in an acquittal, the merit of proceeding with a criminal trial must be questioned. The 

work of this Review has left no doubt that the impact of criminal proceedings on the 

victim cannot be overestimated and we consider that there are strong public interest 

reasons for ensuring that victims are not required to give evidence and be cross 

examined in the context of a trial which has no realistic prospect of conviction. While 

some victims have expressed the view that the opportunity to give evidence in the 

context of a trial is in itself important, regardless of the outcome, not all victims record 

such sentiments. In any case it is a characteristic of prosecution in the public interest 

that the interests of the individual do not inevitably align with the interests of the wider 

public. A desire to afford the victim an opportunity to give evidence against the 

accused in court is not a sufficient basis to justify criminal proceedings in the public 

interest and would be an improper basis on which to prosecute, if it were assessed 

that there was no reasonable prospect of conviction. 

 

The current approach to a ‘realistic prospect of conviction’ test is one that would not see many 

cases fail in advance of the trial: 

 

9.51 In many cases, however, there will be finer questions of credibility and reliability. 

These are properly for a jury to determine and it is not for the prosecutor to usurp the 

function of the court by judging the facts of the case. In this regard it is imperative that 

prosecutors do not recommend or instruct no proceedings because the credibility or 

reliability of the victim is likely to be challenged in the course of the trial. 

 

9.52 We considered that the “no realistic prospect of a conviction” test provides an 

appropriate safeguard which has served to ensure that the decision to take no 

proceedings is made only in cases in which there are insurmountable weaknesses. In 

the absence of this test we considered that it would be open to prosecutors to 

recommend or instruct no proceedings in cases in which the evidence was weak but 

where there was still the prospect of conviction. 

 

181. These conclusions were reached in the context of a corroboration requirement. In single 

witness cases the question of the prospects of convictions will similarly require to be raised 

and answered based solely on quality alone.  Even for very experienced prosecutors, the 

question of whether to prosecute already raises difficult and formidable challenges. On the 

one hand it has been recognised that, to proceed to court in cases which will not succeed, is 
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‘deferring the failure of the case to a later stage.’
166

 On the other, as presently advised, the 

test is such that ‘the decision to take no proceedings is made only in cases in which there are 

insurmountable weaknesses.’ Leaving aside further considerations as to how these issues will 

be grappled with by prosecutors, it is clear that these difficult issues will be faced in a greater 

number of cases in the future if corroboration is abolished and, one would expect, sensitive 

cases including sexual offences will be made more complex. That will call for a greater 

demand upon the resources of already stretched prosecutors.
167

 

 

Victims’ rights 

182. The other potentially significant competition for the resources of the prosecutor will be the ever 

strengthening of the hand of the victim. The European Union has adopted a Directive
168

 which 

will give to victims the right to participate in decisions regarding prosecution. This includes the 

right to be fully advised of the reasons for decisions taken in connection with the prosecution 

of crime.
169

 In the absence of any requirement for corroboration to be applied, an increasing 

number of victims will see the removal of this barrier as increasing the prospect for access to 

justice. For them it may mean that any barrier imposed artificially or otherwise by the 

prosecutor is likely to come under considerable scrutiny. 

 

The Trial 

183. The test at trial is proof beyond a reasonable doubt.  The standard of proof alone provides no 

proper objective indication of the quality of evidence that will be required in law to convict. 

Deferral of the question – the weighing of the evidence – to the members of the jury provides 

no indication about what the law will regard as satisfactory evidence.  In the absence of any 

indication by the presiding judge which would assist the members of the jury, we have serious 

concerns that their decision making will be arbitrary – based upon considerations other than 

being satisfied of the facta probanda, with no content to the standard of proof. Like cases will 

not be treated alike. With no structure to the jury’s deliberations, and little interruption by the 

trial judge on evidential rulings - they may well return verdicts based upon what has previously 

been regarded as legally incompetent evidence.  This will have implications for discerning the 

minimum standards of fairness and meeting the requirements of article 6 ECHR and the 

grounds for appeal when a wrongful conviction has occurred. 

 

184. In the view of JUSTICE Scotland we are unable to detect even the most elementary research 

to ascertain how the various mechanisms would apply to safeguard the fairness of the trial.   

We have endeavoured in our response to point out the importance of the fairness of the trial, 
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not merely to an accused person but the public confidence in our system of criminal justice.  

The various factors that can be enunciated, some of which have direct application in Scotland, 

are good starting points but the manner in which they coalesce is important and is an area for 

urgent further research. 

 

185. It is a matter of some surprise and concern that the Scottish Government should call upon 

consultees to produce evidence to support their position in relation to proposed changes.   It 

appears to us that those who bring forth such a profound change to our law of evidence and 

procedure ought to be reassuring legislators that what is proposed to replace it will instil within 

the public at large a measure of confidence that the guilty will be convicted and the innocent 

acquitted.  The alteration to the size of a jury majority is one suggested factor for comment.  

This alone, in isolation, is incapable of being judged as sufficient or not. The proper, 

thoroughly researched definition of what will constitute sufficient evidence before a jury can 

convict would be a good starting point.   A clear definition of how a jury will be directed by a 

presiding judge in relation to their treatment of evidence, rather than it being left to the 

development of common law would, in our opinion, be a minimum.  Certainty is important.  As 

we have tried to illustrate, a lack of certainty is likely to lead to the deferral of important 

decisions from and after the commencement of the investigation of a crime right through to the 

end of a trial process. That is likely to lead to considerable volumes of business at each part of 

the criminal justice system – in the reporting and processing of crime to the police; in the 

submissions of reports thereon from the police to the Procurator Fiscal and the marking of 

cases to proceed to court.  All of these channels need considerable training and clarity about 

what test would need to be applied to the new environment.   No proper assessment has been 

made as to the effect of any new definition on the practical operation of the system absent the 

requirement of corroboration and significantly in our view, upon the volume of business 

through these various parts of the criminal justice system.  Clearly defined, evidence based 

research is required to know the effect of the proposed changes.  
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Other criminal evidence issues 

 

33. Do you agree that the test for sufficiency of evidence at trial and on appeal should remain 

as it is now? If not what do you believe should change? 

 

186. According to what is proposed, the trial judge will have no role in determining upon the 

question of sufficiency or on reasonableness.  That omission is so profound as to call into 

question the safeguard against arbitrariness in the jury’s decision making.  If the test of 

sufficiency is to remain, it cannot do so without accompanying rules allow judges to exclude 

evidence. 

 

187. The Review adopts the approach of the Scottish Law Commission in relation to guiding 

principles about admissibility of evidence in court proceedings. As much as possible, it is said, 

the law of evidence should be simplified and, further, the presumption must be in favour of 

admissibility, for all relevant information to go before the jury. In another place, the Review 

makes mention of the law being a “practical affair” and that the judge is somehow akin to a 

games master with the lawyers pressing complex contentions.
 170

 

 

188. It is important to remember that our criminal law of procedure and evidence is not an end in 

itself for lawyers and judges. The purpose of the rules on admissibility and on the overall 

context for the jury’s deliberations - is to ensure safeguards are in place to justify the trial of an 

individual at the hands of society. It is a basic requirement of the rule of law that a person 

charged with a criminal offence should receive a fair trial.
171

  Lord Bingham states the obvious 

in saying ‘Over the centuries a framework of rules has grown up, developing over time to 

protect the fairness of the trial.’
172

   

 

189. Lord Bingham goes on to notice certain given foundational aspects to this: that this process 

must take place before an independent and impartial tribunal; it should be conducted in public; 

that fairness means fairness to both sides; and that fairness is a constantly evolving concept. 

The developing rules of procedure that safeguard a fair trial for an accused person form the 

framework of our criminal law of evidence and procedure. Hitherto, corroboration has featured 

as a central plank of that structure in Scotland.  
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190. There are types of evidence which the law has regarded as unreliable, and for policy reasons, 

the law has stated that the courts must not acquiesce in, in particular unlawful conduct by law 

enforcement and other officials in the investigation of crime. Thus, certain exclusionary rules 

have developed – some of principle and some of expediency. Some rules are held to 

steadfastly and some admit exceptions. The presiding judge does not operate and apply these 

rules in a vacuum. They do so according to the circumstances of the case.  

 

191. In the context of setting out a framework as to how the jury should assess and weigh the 

evidence, the presiding judge is not set an impossible task.  It is an important and complex 

task to ensure that the jury places the proper weight on the evidence before it. The judge 

holds a critical role in directing the approach to that evidence. The framework exists to provide 

fairness to the accused, the victim and the relevance of all evidence in the trial. The aim of 

simplifying evidential rules is laudable. In the abstract, however, it will achieve little. Absent 

rules of evidence, how is the jury to apply the standard of proof? What assistance are they to 

be given in that task? In assessing whether such a system will meet the minimum 

requirements of the rule of law and of fairness, it is necessary to know that a jury will approach 

their task appropriately and returned its verdict in accordance with law. This is particularly 

significant when what is proposed is the removal of the test which has been, until now, well 

understood by Scottish criminal lawyers. Following conviction, how is an appeal court to test 

the arguments on the new qualitative assessment?  

 

192. On the question of the charge to the jury and the demarcation of the tasks between judge and 

jury Lord Devlin observed: 

 

[T]he object of the process is to produce a directed verdict if ‘direction’ be given its 

double meaning of guidance as well as of commandment. The jury is not allowed to 

search for a verdict outside the circumference delineated by the judge; and within the 

circumference its search is directed by the judge in that he marks out the paths that 

can be taken through the facts, leaving to the jury the final choice of route and 

destination.
173

     

 

193. The law regarding improperly obtained evidence in Scotland was laid down in Lawrie v 

Muir.
174

 The proposition taken from that, and the exposition in that case about how a trial court 

should deal with evidence obtained in breach of lawful requirements, has been repeated in 

jurisdictions furth of Scotland.
175

 Many suggested changes, however, to providing important 

safeguards in difficult cases such as eyewitness identification, were thought unnecessary in 
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Scotland because of the importance attached to corroboration.
176

 This framework, coupled 

with rules about what evidence may or may not be led in front of the jury, is not imposed with a 

view to creating confusion or to keeping from the jury evidence which may well be germane to 

the issue before them.  Rather, these procedural rules are designed to secure the rule of law 

and the protection of certain minimum rights within the trial process. 

 

194. At present, there is much to be proud of and much sound justification for thinking that any 

challenge to the fairness of Scots trials will be easily withstood in Strasbourg. Absent the 

requirement of corroboration it may be difficult to explain, with conviction, the safeguards 

which remain to safeguard the overall fairness of the trial process.  Furthermore, the prospect 

of allowing all evidence to be left to the jury to weigh without rulings from the judge on 

exclusion has already been visited in Scotland. Whilst such a view held sway for some time 

until the latter part of last century, it was overturned as representing an abdication to the jury 

of a judicial function. The five-bench decision of Thompson v Crowe
177

 looked at the division 

between judge and jury in decisions on admissibility. Lord Justice General (Rodger) looked at 

the historic treatment of this division under the Scottish law of criminal procedure and, more 

importantly, for our purposes, the rationale behind this. 

 

195. In Thompson v Crowe a convicted person challenged, on appeal, the system of dealing with 

an improperly obtained statement. The appellant argued that the absence of a voire dire 

procedure to enable him to argue before the judge that a certain line of evidence ought not to 

be led before the jury was incompatible with his right to a fair trial. This pre-dated the 

incorporation into the law of Scotland of any aspect of Convention rights. Accordingly, the 

matter was resolved upon a consideration of domestic law. Prior to the decision in that case, 

questions of admissibility were, in the main, left to juries to determine. This followed upon the 

decision of Lord Justice-Clerk Wheatley in the case of Balloch v H.M. Advocate:
178

  

 

…[A] judge who has heard the evidence regarding the manner in which a challenged 

statement was made will normally be justified in withholding the evidence from the jury 

only if he is satisfied on the undisputed relevant evidence that no reasonable jury 

could hold that the statement had been voluntarily made and had not been extracted 

by unfair and improper means. 

 

By analysing the historical antecedents of a procedure for resolving admissibility issues, Lord 

Justice General Rodger was able to show that this method of settling such questions was 

historically within the sole province of the presiding judge. By way of illustration, Lord Rodger 
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mentioned the ruling of the Lord Justice-Clerk Hope in the case of H.M. Advocate v Madeleine 

Smith,
179

 ‘Evidence ought not to be admitted at all unless it is legally competent and 

admissible evidence.’ 

 

196. A trial within a trial procedure was adopted in the case of Chalmers v H.M. Advocate.
180

 Of 

that case, and the procedure commended for resolving questions of admissibility, Lord Rodger 

said this: 

 

... the respective roles of the judge and jury were not in substance changed....it had 

always been for the judge to determine the admissibility of the evidence of the 

statement and for the jury to determine the weight which they should give to it.  

Similarly the circumstances surrounding the statement had always been relevant both 

to the matter of admissibility and to the matter of weight. 

 

197. The case of Balloch and the dicta of Lord Justice-Clerk Wheatley ruled that such a procedure 

was unnecessary. This was the subject of a detailed critique by Lord Rodger. He determined 

that it was ‘fundamentally unsound’: 

 

What the judge is being asked to decide is whether evidence of a statement by the 

accused is admissible – in other words whether evidence of that statement can be led 

before the jury. It is a logical impossibility to answer that question by first leading the 

evidence and then directing the jury as to the basis upon which they should either 

disregard it or take it into account. It follows that by definition the question of 

admissibility is one for the judge rather than for the jury... 

 

For Lord Rodger the approach enshrined in Balloch could readily lead to injustice. What was 

countenanced in that decision was that, even if the judge reached the view that a statement 

had been extracted by improper means, it had to be left to the jury to consider admissibility if 

there was a basis that a reasonable jury could hold that the statement was fairly obtained.  

Lord Rodger said of this procedure: 

 

This approach greatly diminishes the power of the judge to ensure that the accused 

has a fair trial. 

 

...Not only does such a system make it harder to do justice in an individual case, but it 

also means that the courts cannot develop meaningful rules for having the issue 
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determined consistently – making it at best difficult for them to fulfil a basic 

requirement of justice that like cases should be treated alike. 

 

Obligation upon the jury 

198. There may be superficial attraction in saying that all relevant evidence is to be placed before 

the jury and it is for them to assess and weigh. However that is a difficult obligation for the jury 

to discharge.  In order to avoid burdening the jury with long submissions on what they should 

make of certain types of evidence, it has been the function of the judge to rule upon 

admissibility.  The rules applied by the presiding judge are designed to ensure that the 

accused has a fair trial and that prejudicial evidence, which has little or no bearing upon the 

issue in the trial, is not led before the jury.  That circumscribes the task of the jury – to decide 

what has occurred and whether the accused is culpable.  To have it hear all evidence 

unhindered by rules of relevance and reliability runs the risk of it arriving at an arbitrary 

decision and one which has little or no discernible bearing upon the true issue for their 

determination; The jury may decide on guilt with little regard to the evidence on that issue: 

Prejudicial evidence bearing upon credibility may well determine the fate of an accused. 

 

199. If absent corroboration the test is to be that some evidence will do, then the requirement of an 

assessment of quality is in danger of being vague and incapable of definition. As a 

consequence, the lack of any ultimate safeguard for an accused is of significant concern to us. 

As we have indicated previously, irrespective of any proposed amendment to rules of 

evidence, we consider it necessary to adopt a statutory test of fairness similar to section 78 

PACE. However, the removal of all rules of evidence on the basis that a general requirement 

to comply with article 6 ECHR is wholly misguided. 

 

The test of fairness under article 6 ECHR 

200. In enforcing the rights guaranteed by Article 6, the general focus of the ECtHR is on the 

fairness of the proceedings as a whole, rather than the existence of particular evidential or 

procedural rules.  It is trite that, while Article 6 guarantees the right to a fair hearing, it does not 

lay down any rules on the admissibility of evidence as such, which is primarily a matter for 

regulation under national law. The approach of the Court is not to require as a matter of 

principle or in the abstract, a particular rule, but to examine the facts of the case before it, 

within the context of the domestic proceedings as a whole. Given that, the absence of a rule 

requiring corroboration or indeed any other rule is unlikely of itself to give rise to adverse 

consequences. Its relevance to any challenge in terms of Article 6 will be the impact of 

removal, on the overall fairness of the trial achieved by the impugned Scottish proceedings. 
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201. The object and purpose of Article 6 is said to enshrine ‘the fundamental principle of the rule of 

law’ which lies at the heart of a democratic society.
181

 As such, it is to be given a broad and 

purposive interpretation.
182

 The specific guarantees of Article 6(3) are said to be illustrative 

rather than exhaustive and the question ultimately is whether the proceedings as a whole 

were fair. Whilst this approach has been criticised as lacking coherence,
183

 three core 

concepts can be identified within the overall fair hearing protection: (1) proceedings which are 

adversarial in character; (2) fair rules of evidence; and (3) the issuing of a fair and reasoned 

judgement.
184

 

 

202. This has been viewed as reflecting the traditions of the common law, rather than the 

inquisitorial model found in European civilian systems. More recently it has been suggested 

that the preferred approach is better characterised as participatory, focused on the procedural 

opportunities for defence challenge and closely linked to the notion of equality of arms.
185

 

Important in this concept, is the right of an accused to be afforded a reasonable opportunity to 

present his case under conditions which do not place him at a substantial disadvantage in 

relation to his opponent.  

 

203. In particular, in proceedings where article 6 has been raised, the role of corroboration and 

other safeguards in securing a fair trial has been repeatedly endorsed by judges in Edinburgh 

and Strasbourg. It would seem therefore counter-intuitive that their removal will be irrelevant to 

the outcome of future cases where a violation of article 6 is asserted. The following examples 

illustrate this: 

 

(1) Admissions to the police. In rejecting the view that the decision in Salduz amounted to a 

requirement that access to a lawyer must be provided, the High Court of Justiciary held, 

 

In particular, if other safeguards to secure a fair trial of the kind which we have 

described are in place, there is, notwithstanding that a lawyer is not so provided, no 

violation, in our view, of Art 6.
186

 

 

(2) Hearsay. In Campbell v H.M. Advocate
187

 the compatibility of hearsay evidence with Article 

6 was considered,  
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Most of the situations in which it has been held by the court that there had been a 

violation of art 6(1) and (3)(d) could not arise in Scotland. Against the requirement for 

corroboration of all crucial facts, a conviction could not be based solely on the 

evidence of a single witness. (Italics added) 

 

The significance of the safeguard of corroboration within the Scottish system
188

 lies in the lack 

of any statutory provision allowing for the exclusion of such evidence. In N v H.M. Advocate
189

 

the Lord Justice Clerk noted that the statutory scheme removed the common law discretion to 

exclude evidence, which he contrasted unfavourably with the equivalent English provisions.
190

 

It was the explicit safeguards provided in the English statutory provisions which lay at the 

heart of the debate as to the appropriateness of the sole and decisive rule; whose high water 

mark can now be seen to be the decision in Al-Khawaja and Tahery v United Kingdom.
191

 The 

ECtHR held that, despite the domestic court’s view that the ‘evidence against the appellant 

was very strong,’ the decisive nature of witness statements had resulted in a violation of 

Article 6. In R v Horncastle
192

 the Supreme Court took the opportunity to explicitly state their 

objections to the rule, which was said to have paradoxical results and to permit the possibility 

of acquittals, even where cogent evidence of guilt existed. The Court did not rest however, on 

theoretical objection but rather set out in a very detailed way, the safeguards in the English 

system which it was said, ensured that the rights guaranteed by Articles 6(1) and 6(3)(d) were 

respected. In inviting a reconsideration of the rule, it undertook a survey of the Strasbourg 

case law and sought to demonstrate that protections afforded by the domestic statutory 

scheme would have achieved the same outcome as an application of the sole and decisive 

rule. 

 

That invitation was taken up with the referral of Al-Khawaja and Tahery to the Grand 

Chamber.
193

 The Court maintained that the reasons said to underpin the rule, including the 

inherent unreliability of hearsay evidence, remained valid. It also cited decisions of the High 

Court of Justiciary in rejecting the argument that the test was difficult for appellant courts to 

apply in practice. Despite this, and with little by way of explanation, the Grand Chamber 

signalled a retreat from a hard and fast rule, which was said to be a ‘blunt and indiscriminate 

instrument’.
194

 No longer would the fact that the hearsay evidence was a sole or decisive 
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factor in a conviction result in an automatic breach of Article 6(1). Rather in such 

circumstances, courts must subject the proceedings to the ‘most searching scrutiny.’ Sufficient 

counterbalancing factors, including the existence of strong procedural safeguards, were 

required which were explicitly said to include ‘measures that permit a fair and proper 

assessment of the reliability of that evidence to take place.’
195

 

 

In applying this test to Mr Al-Khawaja's case, the Grand Chamber noted the ‘strong’ 

safeguards provided by the English legislation, including the specific discretion of the judge to 

refuse to admit a hearsay statement if satisfied that the case for its exclusion substantially 

outweighs the case for admitting it, and the power to stop proceedings where reliance on a 

statement would make a conviction unsafe. Of importance was the testimony of another 

witness, of which it was said ‘it would be difficult to conceive of stronger corroborative 

evidence.’
196

 In finding no violation, the Grand Chamber noted that these amounted to 

sufficient counterbalancing factors. In contrast and against the same statutory background, Mr 

Tahery's trial was found to be unfair because of the decisive nature of the hearsay statement 

‘in the absence of any strong corroborative evidence.’
197

 This lack of corroboration meant that 

the jury was unable to conduct a fair and proper assessment of the reliability of the hearsay 

evidence. It is the significance that the Grand Chamber attaches to corroboration which is 

almost as noteworthy as the departure from an inflexible sole or decisive test. Indeed one 

commentator has inquired whether the case marked “the return of corroboration.”
198

 

 

Consequently, at the very least, the abolition of corroboration is likely to require 

reconsideration of the statutory hearsay scheme contained in the Criminal Procedure 

(Scotland) Act 1995. Of more general significance perhaps is the Grand Chamber’s 

peremptory requirement for scrutiny to ensure measures exist which permit proper 

assessment of the ‘reliability’ of evidence.
199

 It would seem that, to be understood, this would 

encompass reliability, as that term is employed in the Scottish procedure, but also a 

quantitative assessment, raising what a Scottish lawyer might regard as issues of ‘sufficiency.’ 

The Horncastle judgment reflected a high degree of judicial confidence that the English 

system's strong procedural safeguards would ensure a fair trial. Yet this approach was found 

lacking by the Grand Chamber. In our view, the proposed reforms in Scotland fall foul of the 

requirements propounded in Al-Khawaja. 
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(3) Surveillance evidence. In Allan v United Kingdom,
200

 which involved the use of a covert 

device and a police informer to record conversations within police cells, the ECtHR noted that 

the recordings were the ‘principal evidence relied on by the prosecution’
201

 and that the 

statements could not be said to be truly voluntary
202

 as they had been improperly obtained. A 

Scottish court arrived at a similar conclusion on similar facts. In H.M. Advocate v Higgins
203

, 

two men held on suspicion of bank robbery, were moved to adjacent cells to ‘facilitate 

conversation(s)’ which were then recorded. No authorisation for this procedure had been 

obtained in terms of the relevant statutory code.
204

 Lord Macphail, in rejecting the evidence as 

unfairly obtained, ‘did not find it necessary to refer to the ECHR.’ In his view the police tactics 

‘could only be described as a trap.’ As has been noted, whilst the outcome was said to arise 

from the common law test of fairness, a similar approach would have been required by the 

ECtHR, otherwise a conviction would have been considered unfair.
205

 

 

(4) The privilege against self incrimination. The right is said to lie in the protection of the 

accused against improper compulsion by the authorities, thereby contributing to the avoidance 

of miscarriages of justice and to the fulfilment of the aims of article 6 ECHR. In Saunders v 

United Kingdom
206

 the Court observed that the right lay at the heart of the notion of a fair 

procedure. The right not to incriminate oneself, it was noted, presupposes that the prosecution 

in a criminal case seeks to prove its case against the accused without resort to evidence 

obtained through methods of coercion, or oppression in defiance of the will of the accused. As 

provided in O'Halloran and Frances v United Kingdom
207

 this will involve a focus on the nature 

and degree of compulsion used to obtain the evidence; the existence of any relevant 

safeguards in the procedure; and the use to which any material so obtained is put.  

 

(5) Dock identification. Whilst other jurisdictions allow dock identification there can be little 

doubt that Scotland is unique within the United Kingdom in the significance it attaches to it. 

The rules which are in place elsewhere, restricting the circumstances in which witnesses who 

have not attended an identification parade may identify an accused in court, have no Scottish 

equivalent. Dock identification can take place even where the identity of the perpetrator is a 

live issue in the trial and such evidence is routinely relied upon to secure convictions.
208

  Yet in 
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such cases a specific jury direction should be given. In Holland v H.M. Advocate the High 

Court of Justiciary noted the safeguards available against inherently unreliable evidence: 

 

Every dock identification is subject to the safeguards that the accused is protected by 

the principle of corroboration; and by the opportunity open to the defence to contrast 

an identification made in court with one made at an identification parade; to point out 

that if the witness failed to identify at such a parade, the identification in court is 

unconvincing; and so on.
209

 (Italics added) 

 

On appeal to the Privy Council
210

 the Board was that the use of dock identification was not per 

se incompatible with the Convention, given the other available safeguards.
211

 Given the 

prominence the High Court affords corroboration as a safeguard, its removal in our view would 

seem to have the potential to impact on the fairness of trials in which dock identification 

features.  

 

(6) Giving reasons. Article 6 requires courts to give reasons for their judgments. In criminal 

proceedings an accused must be able to understand the verdict that has been given and, 

where relevant, understand the reasons for his conviction. Reasoned court decisions form part 

of the fair trial guarantee, reinforce the rule of law and protect against the arbitrary use of 

power; concepts which are said to lie at the heart of the Convention.
212

 A challenge to jury trial 

on the basis that such a requirement existed was made in Beggs v H.M. Advocate.
213

 In 

rejecting this ground of appeal, the court noted the Strasbourg case law and observed that the 

speeches of counsel and the judge's charge to the jury provided a framework within which the 

reasons for the juries’ decision could be ascertained.  

 

The matter came before the Grand Chamber in Taxquet v Belgium
214

 which reiterated the 

position set out in previous jurisprudence; the traditional jury delivering unreasoned verdicts 

was not incompatible with the fair trial guarantee of Article 6. Whilst strongly confirming the 

right of states to choose their own judicial systems, the Grand Chamber noted that, in 

ascertaining whether a fair trial had occurred, it would have regard to the method adopted, the 

specific circumstances and the nature and complexity of the case.
215

 Trial by jury in Scotland 
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was the subject of application to the Court in Judge v United Kingdom.
216

 In rejecting as 

inadmissible an application challenging a jury verdict given without reasons, it was noted, 

 

... [A]s the Appeal Court observed in Beggs ... in Scotland the jury’s verdict is not 

returned in isolation but is given in a framework which includes addresses by the 

prosecution and the defence as well as the presiding judge’s charge to the jury. Scots 

law also ensures there is a clear demarcation between the respective roles of the 

judge and jury: it is the duty of the judge to ensure the proceedings are conducted 

fairly and to explain the law as it applies in the case to the jury; it is the duty of the jury 

to accept those directions and to determine all questions of fact ...
217

 

 

In the absence of reasons, the other aspects of criminal procedure ensure a fair trial, including 

the role of the judge in giving directions on law as it applies to the evidence. In this framework 

the Court held that the applicant "must know" that the jury accepted the evidence of the two 

complainers against him. This can be contrasted with the position in Taxquet, where a 

violation arose as the applicant could not know which evidence the prosecution had used 

against him and which had ultimately led to his conviction. The absence of a reasoned 

judgement from a jury is compensated for by careful directions from the judge, as in Saric v 

Denmark.
218

 The care and detail which can be required of judges is illustrated by the facts of 

Condron v United Kingdom
219

 where the judge's directions on inference to be drawn from 

silence were held to be inadequate. In Walker v H.M. Advocate
220

 the High Court overturned a 

conviction as a result of a failure to give specific directions on the evidence, in an admittedly 

complex case involving expert evidence. Although it was not necessary to decide the point, an 

indication was given that the Court would have found that this failure had led to a breach of 

Article 6. 

 

204. The Review concludes that a formal rule for corroboration is not required to ensure 

compliance with Article 6. However, the existence of corroborative evidence will frequently be 

an important factor in the final assessment of whether a fair trial has taken place. Whether it is 

in relation to dock identification, hearsay evidence or in other areas, it has been acknowledged 

as playing an important role in safeguarding the overall fairness of the trial. As a result of the 

above jurisprudence we consider that the proposal to leave all evidence to the jury without 

direction will not provide sufficient safeguards to satisfy article 6 ECHR.  
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205. Whatever their comparative merits, as can be seen from the Annex, the Scottish system lacks 

some of the substantive safeguards of its English counterpart. A conviction can be attained by 

a simple majority of eight-seven and it has no direct equivalent to a number of the English 

protections, lacking for example, the codified regulation of police investigation as provided for 

in PACE, or the general discretion to exclude evidence whose admission would have such an 

adverse effect on the trial it ought not to be admitted.
221

 Whilst Scottish judges are required to 

direct juries on the dangers of identification evidence it must be doubted they currently have 

the power to withdraw the case from the jury if, in their judgment, such evidence is of a poor 

quality. The Scottish procedure has no direct equivalent of the discretion, afforded to English 

judges, to warn juries about the evidence of witnesses tainted by improper motive or bad 

character. In the past such observations have been met with a restatement of the unique 

value of corroboration as a safeguard. In its absence the question arises whether Scottish 

judges will 'turn the jury lose on the evidence.'
222

 However, it was confirmed in Walker v HM 

Advocate, a recent case concerning expert evidence, that: 

 

The passages cited ... might suggest that, in Scotland, there is no obligation on a trial 

judge in any circumstances to address the evidence when directing the jury; that 

whether he does so or not is a matter for his unfettered discretion, a discretion with 

which an appeal court will not interfere. But that would be a misunderstanding. The 

overarching responsibility of the judge is to ensure that there is a fair trial.
223

  

 

206. It might therefore be assumed that Scottish judges would over time develop safeguards, in the 

form of jury directions, as a consequence of the removal of corroboration. What is unresolved 

is whether this is the optimum outcome or indeed even a welcome one. Whilst the Report 

doubts the continuing value of corroboration it has surprisingly little to say about the worth of 

other measures which might be of greater utility. 

 

 

34. Do you agree the rules distinguishing treatment of incriminatory, exculpatory and mixed 

statements should be simplified allowing the courts to assess them more freely? If you do not 

agree, should any other change be made regarding these statements? 

 

207. The suggestion of ‘clarification’ or simplification in the Report continues to recognise that there 

are different types of statements made by suspects. The suggested clarification is expressed 

in general terms, it clearly being envisaged that exceptions will be required to be made. Whilst 
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the aim of simplification is one that can readily be agreed to, as is the presumption in favour of 

all evidence being led before the jury, the treatment of this issue points up the difficulty of such 

an enterprise.  The Review recognises that what is suggested ‘may be a step too far at 

present’ and suggests further consideration be given to extending the application of what has 

been recommended to all pre trial statements.  This is indicative of the significance of what is 

being suggested.  The question is certainly deserving of further and more detailed treatment 

than it has been given by the Review.  

 

208. In any event, in our view treatment of such statements is always going to be complex. It is 

significant to note that this area of law was authoritatively ruled upon by the Appeal Court in 

2001.
224

  Again, it is submitted, the problems highlighted in the Review, arise not from the 

operation of complex or confusing rulings from the Appeal Court but from the application of the 

law to important and fact sensitive situations.  In fact the Report recognises that the free 

assessment of evidence by juries would be difficult in this area: juries would expect to be 

guided by the trial judge as to how to analyse and weigh the statements made.  The Appeal 

court has provided the structure to such directions in McCutcheon.  

 

35. Currently no adverse inference can be taken from an accused person failing to answer 

police questions. Do you agree that this should not change? 

 

207. We agree that no change should be made to the privilege against self incrimination. The 

operation of inferences in England and Wales is complex and often potentially unfair such that 

either the prosecution do not seek it or the court refuses to direct the jury that they may draw 

an inference. The operation is also premised upon what information has been given to the 

suspect or accused and whether they could reasonably be expected to provide an 

explanation. The introduction of inferences would further complicate the roles of the police and 

the lawyer without any obvious benefit to the administration of justice. 
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Appeals 

 

208. There is no doubt that there have been significant delays in the determination of appeals 

against conviction in recent years. Thus this consultation provides a useful opportunity to take 

stock of the way in which the system has been operating. However, in order to determine 

whether significant changes are required, it is necessary to understand why those delays 

occurred. 

 

36. Do you agree that time limits in appeal cases should be enforced? What sanctions do you 

consider might be appropriate? 

 

209. In general, it should be said that the significant delays occurred mostly in relation to solemn 

appeals against conviction. However, there was a period when the delays in determining 

appeals by stated case were entirely unacceptable. This was referable to a lack of judicial 

resources. However, the same cannot be said in respect of solemn appeals against 

conviction.  

 

210. Historically, as the court pointed out in Gillespie,
225

 there was a pressure on judicial resources 

and the court responded by introducing administrative reforms in an effort to ensure that such 

delays would not ensue in the future. The main practical measure was the requirement that 

counsel, instructed in an appeal against conviction, complete a form indicating whether the 

appeal was ready to proceed or not. If further enquiries were required then the nature of those 

inquiries was to be specified. When completing the form practitioners had to be mindful of the 

current interpretation of section 124(2) of the Criminal Procedure (Scotland) Act 1995 Act. The 

austerity of that interpretation has done much to shape past and current practice.   

 

211. The main trigger for delay in recent years resulted from the decisions of the Judicial 

Committee of the Privy Council (JCPC) in Holland and Sinclair in May 2005.
226

 Following 

these decisions, those acting for appellants began to call on the Crown to disclose relevant 

material, since it was apparent that the duty had not been complied with. The Crown resisted 

those calls and the matter had to be determined by the Appeal Court
227

. Unfortunately, that 

was not done until December 2007. In the meantime the delay in resolving the scope of the 

Crown’s duty of disclosure had begun to have a detrimental impact on the processing of a 

number of appeals. The matter was made worse by the need to appeal the decision of the 
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Appeal Court to the JCPC
228

. Once judgment was given in 2008, the logjam began to clear, 

with the Crown reviewing existing appeals and making necessary disclosure.  

 

212. With the benefit of hindsight, it is clear that a number of these appeals could have been 

argued, pending the Crown complying with its duty of disclosure. Then, if that process yielded 

new grounds of appeal, those grounds could have been argued with leave of the court. 

Instead, the administration simply did not list the appeals for a hearing during that time, thus 

extending the process by years. From the practitioners’ perspective, much of that thinking 

appears to have been influenced by an unduly rigid view of section 124(2) of the 1995 Act. 

 

213. In some instances the process was further complicated by the decision in Salduz.
229

 In a 

number of the pending cases, the Crown had relied on evidence derived from police 

interviews, which prompted new grounds of appeal to be tabled in appropriate cases. As a 

result of the decision in Cadder
230

 and subsequent cases decided in its wake, a number of the 

cases were not determined until 2012, although in at least one case the conviction was in 

2005.  

 

214. The purpose of giving this account of the history is to emphasise that it was important 

developments in the law which resulted in some appeals taking years to determine. Now these 

questions have been resolved, and there is accordingly no backlog, it should mean that delays 

of that order should not ensue in the future, unless of course there is a crisis in resources. It is 

against that background that the observations in the introduction to Chapter 8 of the Report 

need to be considered. 

 

General observations 

215. At paragraph 8.1.3 of the Report Lord Carloway states that some practitioners who contributed 

to the Review did not see it as part of their responsibility to progress appeals with due speed 

and diligence, it being a matter for the court. It is difficult to analyse that finding without some 

account of the way in which those views were expressed.  

 

216. Under Article 6(1) ECHR, it is the responsibility of the administrative authorities to organise the 

system so as to comply with the reasonable time guarantee. Thus, there is no onus on an 

appellant to take steps to expedite his or her appeal in order to argue later that his or her right 

has been breached. In Scotland, the responsibility of those conducting appeals is to ensure 

that the appellant’s case is properly prepared. Generally speaking, the relevant steps will have 

to be taken in accordance with the timetable prescribed by the statute or the court. Thus the 
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attitude of the individual practitioner is of limited importance to the speed at which the appeal 

is prosecuted. If the court does not consider that appropriate progress has been made then no 

further time will be permitted to undertake the desired inquiries. The converse is also true. All 

those who practise regularly in the Appeal Court are aware of the relevant time limits.  

 

217. At paragraph 8.1.4 attention is drawn to the apparent disadvantage of not having counsel who 

conducted the trial argue the appeal arising from the trial. However, we understand that the 

disadvantage is much more apparent than real from the practitioner’s point of view. In the first 

place, the instructing agents will often be those who acted at the trial. In those circumstances, 

counsel conducting the appeal and thus the court, are not at any disadvantage of the kind 

referred to. It also overlooks the practical reality that counsel will discuss the case with each 

other when the need arises.  

 

218. It is also necessary to say, as clearly as possible, that there is no significant duplication of 

work. Most appeal points require no greater understanding of the position at trial than is 

contained in the judge’s report. The assertion that counsel new to a case, seek transcription of 

parts of the evidence merely because they did not conduct the trial, is simply not borne out in 

practice. Transcription of the evidence can only be sought to support an existing ground of 

appeal. Any application is under the control of the court.  

 

219. No evidence is produced to vouch the conclusion that this is ‘a significant problem and a major 

cause of unnecessary delay.’
231

 We also understand it is neither in the experience of 

practitioners. The instruction of counsel and solicitor-advocates is a matter for instructing 

agents. No doubt they approach that task with the best interests of their client in mind. It is 

perhaps also worth stressing that an appellant has the right to choose his representation. It 

would be unsurprising if the choice was someone with a particular expertise in appellate 

advocacy. Thus we welcome the concession in the Review that there is insufficient information 

upon which to recommend any positive changes.   

 

37. Do the amendments Lord Carloway recommends to sections 74 and 174 of the 1995 Act, 

together with the retention of the nobile officium, cover all situations in which Bills of 

Advocation and Suspension might reasonably be used? 

 

220. At paragraph 8.1.19 the suggestion appears to be made that the use of petitions to the nobile 

officium is productive of delays in the resolution of appeals. Firstly we understand that the 

number of petitions lodged represents a very small fraction of all applications lodged with the 

Clerk of Justiciary. In recent years, the practice was that, when a petition was lodged, the first 
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step was to consider whether it should be warranted or not. If a warrant was granted, then it 

was open to the petitioner to argue the petition before the court.  

 

221. If a warrant was refused, then the practice was to convene a hearing before three judges in 

order that the question of whether to grant a warrant was reconsidered. Surprisingly, and 

without explanation, that practice has been discontinued with the effect that, if a warrant is not 

granted, then the petitioner has no means of obtaining access to the court. This is a very 

significant restriction on the right of access which has not, so far, been scrutinised to ascertain 

whether there is any basis for it. 

 

222. This is particularly troubling in light of the decision of five judges in Beck, Petitioner.
232

 The 

effect of that decision is that the only means by which an appellant can complain of a breach 

of his Convention rights by the administration or the court is to have recourse to the nobile 

officium. The court expressly rejected the contention that an appellant could simply lodge a 

petition under the Human Rights Act 1998. That was a regrettable conclusion given the terms 

of the Human Rights Act 1998 which appear to provide for a straightforward remedial structure 

in the event of a breach of the appellant’s Convention rights. It should be emphasised that, 

since challenges of this character are not devolution issues, then there is no remedy by way of 

appeal to the Supreme Court. 

 

223. Thus, the effect of the decision in Beck was to give the nobile officium a vital importance which 

it had not had previously. It is now the only vehicle by which Convention rights can be 

asserted in the face of a decision of the Appeal Court which is in conflict with those rights. 

Thus, some of the observations made in this section of the Report are surprising. At 

paragraph 8.1.21 reference is made to the decision in Hoekstra.
233

 The original decision in 

that case was vitiated by apparent bias on the part of one of the members of the court. 

Analysed in terms of the Human Rights Act, the decision of the original court was unlawful and 

thus the appellants were entitled to a remedy. As such, the analysis of Beck in the Report is, 

for the reasons set out, a misunderstanding of the nature and scope of the decision. Far from 

discouraging the use of such petitions, it gave a new impetus to their use.  

 

224. It was accepted, in argument before the court in Beck, that the nobile officium could not be 

used to challenge the merits of a decision. However, since the decision, there have been a 

number of petitions lodged which have been refused a warrant, despite the fact that they were 

not designed to challenge the merits of the decision. Thus, while in responding we cannot 

claim to have knowledge of every petition lodged since 2010, it can be said that there is a 
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worrying trend in refusing to warrant petitions and then refusing the petitioner the opportunity 

to argue before the court that the petition is competent. 

 

225. The use of the nobile officium has already attracted negative scrutiny from the ECtHR in 

Mackay & BBC Scotland v United Kingdom.
234

 That decision serves to emphasise that there 

must be an effective remedy for a breach of Convention rights. To elevate the status of the 

nobile officium in Beck, while at the same time refusing warrants and hearings, gives rise to 

serious questions about the protection of Convention rights in Scotland. So far as JUSTICE  

Scotland is aware, in no other part of the UK is there such difficulty in asserting Convention 

rights under the Human Rights Act. 

 

226. The true principle in respect of an apex court is to be found in Pinochet (No 2).
235

 While the 

occasions on which the decisions of the Appeal Court will be in conflict with the appellant’s 

Convention rights might be expected to be few, nevertheless it is vital that an appellant can 

assert his or her Convention rights in the manner in which Parliament intended when it 

enacted the Human Rights Act. 

 

227. It should also be emphasised that the nobile officium has more prosaic uses which can be just 

as vital to the appellant and which serve to illustrate the danger of interpreting section 124(2) 

too literally. It is hoped that the following example may give an indication of the problem: 

Suppose an appellant challenges a sentence imposed upon him in a solemn court; Pending 

the appeal he is released on bail. On the day of the hearing he is involved in an accident en 

route to court. His solicitors and counsel are unaware of this development and when the case 

calls it is dismissed by the court for want of insistence. Subsequently the appellant invokes the 

nobile officium to restore his appeal to the roll. The Crown opposes his application as 

incompetent given the provisions of section 124(2) of the 1995 Act. A few years ago, a case of 

this kind came before the Appeal Court and the court rejected the notion that the petition was 

incompetent, conscious of the obvious injustice that would be caused otherwise.  

 

228. Thus, while JUSTICE Scotland sees no reason why a rational process of reform might render 

the use of the nobile officium obsolete, at present it serves a vital function to prevent injustice 

and to remedy breaches of Convention rights. It is perhaps worth emphasising that, from a 

technical point of view, the court which is convened to hear a petition to the nobile officium  is 

not sitting as the Appeal Court and thus it is not obvious why there seems to be some anxiety 

expressed over the quorum of the court at paragraph 8.1.21. 
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229. It needs to be stressed that the nobile officium is not a mode of appeal; It is an application to 

the equitable jurisdiction of the court. In Akram
236

 cited at paragraph 8.1.22, the petition was 

not directed to a review of the merits of the decision of the Appeal Court to refuse leave to 

appeal. Had it been, the petition would have been refused. Rather the argument, briefly 

expressed, was that the petitioner had been denied the reasoned judgement to which he was 

entitled. That was the argument which prevailed. As a matter of principle it is consistent with 

the later decision in Beck.  

 

38. Do you have any comments on Lord Carloway’s recommendations for appeals? 

 

230. Before considering each recommendation, in the order in which they appear, it is perhaps 

worth emphasising that there is no indication that, in Scotland, there has ever been an 

appreciable problem for the system when the law is ‘changed’ by virtue of a judicial decision. 

There are two recent examples of this. Following Starrs v Ruxton
237

 convictions and 

sentences recorded in courts in which a temporary Sheriff presided were vulnerable to 

challenge. That decision affected thousands of cases during the relevant period. In the event, 

very few challenges were raised. In some instances, the court dismissed the appeals on 

grounds of acquiescence. However, it is notable that the court did not develop jurisprudence 

to deal with ‘change of law’ cases, such as has developed in England and Wales. Presumably, 

the reason for that is that the Appeal Court saw no need to do so.  

 

231. Secondly, the decision in Cadder was raised much anxiety about the prospect of cases 

thousands of cases being re-opened. However, guidance was provided by the Supreme Court 

on where finality should be drawn.
238

 That guidance operated as a practical bar on the 

assertion of Convention rights by those whose cases had already been determined and the 

floodgates have remained firmly closed. No case in recent history has had a sufficient impact 

to cause change to be prompted by virtue of that reason alone. It is also worth stressing that 

the number of old convictions coming before the court is very few in number and most of those 

are references made by the SCCRC. Thus, there is no threat to the stability of the system 

from that direction either. 

 

232. With regard to the recommendations in the Report, we make the following observations on 

each in turn: 

 

(1) In our view, no power to impose sanctions should be introduced. The existing 

arrangements are entirely adequate, if reasonably applied, to prevent the court from 
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being burdened with unnecessary cases. In fact the power to impose sanctions is 

likely to be productive of greater delay and expense in the administration of justice. 

The experience in England and Wales suggests that such a power would be 

counterproductive. In any event, it is likely to be perceived as a threat to the duty of 

agents and counsel to represent appellants fearlessly and to the best of their ability. 

(2) (i)   We do not consider the first proposal to be objectionable.  

(ii) Unfortunately the second is. There is no reason why a test of ‘special cause’ 

should be introduced, not least because it adds little to the existing approach. At 

present it is necessary to justify any application made. The test proposed would be 

unhelpful; If an appeal is presented timeously the only standard to be reached is 

whether the point is arguable. In practice, counsel would normally be expected to 

provide some explanation as to the point sought to be raised and it is no doubt correct 

that the court would be more likely to grant the application if the argument is a strong 

one. However, to have to demonstrate that on a balance of probabilities would be 

bound to lead to the court having to investigate the merits of the argument at an 

earlier stage and to a much greater degree than at present. After all, if an application 

of this kind is granted the appellant is still required to demonstrate that the points of 

appeal are arguable. At paragraph 8.1.27 it is suggested that the test proposed is 

comparable to the one utilised by the Scottish Criminal Cases Review Commission 

(the Commission). However, that it is in our view to misunderstand the test applied by 

the Commission. There is no warrant in practice for suggesting that the Commission 

applies that standard.  

(iii) There seems to be no good reason to restrict the present right and no justification 

is given for this proposal by Lord Carloway.  

(iv) We make the same observation to this recommendation. 

(3) While there is no objection in principle to this proposal, there is no obvious need for it 

to be enshrined in statute.  

(4) There is no compelling need to abolish these modes of appeal. While a rationalisation 

of their use would be helpful, it should be borne in mind that bills of suspension in 

particular are used for a variety of purposes, including challenging the granting of 

warrants. These appeals proceed without leave and are not noted to have caused any 

particular problems in practice. Furthermore, they are small in number and thus not a 

burden on the administrative resources of the court. If there is to be rationalisation 

then the existing rights of appeal should be preserved, without the additional 

requirement for leave.  

(5) This proposal is to be welcomed as part of an overall rationalisation of the system but 

subject to the point made above. 

(6) There should be an appeal to the Court in both solemn and summary cases in the 

event of a refusal. There is no reason not to treat the modes of procedure in the same 

way and thus the protection of an appeal to the Court in solemn cases should be 
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extended to summary cases.  

(7) The proposal is objectionable for the reasons set out earlier, at least until the process 

of asserting Convention rights is rationalised. It does seem surprising that people in 

Scotland should have to surmount additional hurdles in order to assert their rights 

under the Human Rights Act. 

(8) There is no evidence of any problem of the kind referred to here. Any radical reform of 

the kind apparently contemplated would have to be justified on the basis of evidence 

that the instruction of other counsel had any appreciable bearing on the length of time 

it took to determine an appeal.  

 

233. The recommendations seem to come from concerns arising from delays in recent years in the 

hearing of appeals. On the whole these delays have now subsided. It would be most 

unfortunate if further significant changes were made to the appeals procedure which had the 

effect of preventing genuine miscarriages of justice from proper, or any, consideration as a 

result of strict time limits and inflexible gate-keeping requirements. Clearly certainty and finality 

are important matters in the administration of justice but at least equal in importance is the 

need for any system to allow all potential miscarriages of justice to be considered on appeal.  
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Finality and Certainty 

39. Do you agree that section 194C(2) of the 1995 Act should be retained and that there 

should be no further statutory listing of the criteria included in the “interests of justice” 

test for SCCRC references? 

 

234. Lord Kerr of Tonaghmore commented in a recent speech
239

: 

 

Lord Atkin’s remark in Ras Behari Lal v King Emperor (1933) that 'finality is a good 

thing, but justice is better'  seems to me to be infinitely preferable to that of his near 

contemporary Justice Brandeis in 1927 in Di Santo v Pennsylvania that it is “usually 

more important that the law be settled than it be settled right.”  

 

 We respectfully agree. We therefore consider that the requirement for finality and certainty 

should be repealed. Much of JUSTICE’s early work related to miscarriages of justice. Working 

with the BBC's Rough Justice and Channel Four's Trial and Error programmes, JUSTICE 

secured the release of many prisoners who had been wrongly imprisoned. JUSTICE played a 

significant role in changing the legal establishment's view of the inadequacies of the system. 

We highlighted these in evidence to the Runciman Commission, which finally led to the 

establishment of the Criminal Cases Review Commission in 1997.  

 

235. The Scottish Criminal Cases Review Commission was set up shortly after as a result of the 

concerning miscarriage cases in England. The Sutherland Committee
240

 reviewed the position 

in Scotland and recommended a Commission for Scotland that would operate with very broad 

and flexible criteria. The Commission has performed a valuable function, out of necessity, of 

referring cases to the appeal court. However it would be right to record that in the first 10 

years of its existence it referred a very small number of cases where the issue was whether 

the applicant’s conviction was unsound or not.
241

 Thus the scale of any perceived problem 

should be measured against the number of referrals made. With so few cases being referred 

there may be a question of whether the Commission is referring too few cases rather than too 

many.  

 

236. The Commission is necessary to enable cases which otherwise would not be open to review 

by the courts because of the rules of evidence, to be reconsidered due to the clear possibility 
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that a miscarriage of justice had occurred. The very essence of the Commission’s role is to 

investigate all the circumstances of an application through a mechanism not constrained by 

the rules of court. 

 

237. As such, we do not think there is a need for any limitation to be imposed upon the role of the 

Commission, which is what occurs when definitions are set out in statute. The need for 

certainty and finality can only be seen as limiting the ability of the Commission to consider all 

cases before it thoroughly. 

 

40. What are your views on Lord Carloway’s recommendation that section 194D of the 1995 

Act should be repealed? 

 

238. We agree. Perhaps the most controversial feature of the emergency legislation was the 

introduction of a power given to the High Court to refuse to hear an appeal referred to it by the 

Commission. JUSTICE Scotland considers that this was a most regrettable step confusing as 

it does the separate roles of the Commission and the Court. Finality is only one of the values 

at play in our system of criminal justice. It can come into conflict with the need to do justice in 

individual cases.  

 

239. The High Court should not have the power to refuse to entertain appeals in cases referred by 

the SCCRC for the reasons set out in the Report. Hitherto, the High Court had to accept a 

case from the Commission. Currently, it can decide not to consider a referral, despite having 

been the prior decision maker. There is no requirement in Cadder that this be affected, on the 

contrary, their Lordships made clear that such cases should be considered through the 

mechanism of the SCCRC.
 242

 It would appear that the amendment has provided a restriction 

for all cases as a result of irrational concerns about how the Commission and Court will treat 

with closed cases potentially affected by Cadder.  

 

41. Do you agree with the recommendation that, when considering appeals following upon 

references from the SCCRC, the test for allowing an appeal should be: 

 (a) there has been a miscarriage of justice; and 

 (b) it is in the interests of justice that the appeal be allowed 

 

240. We see no need for the High Court to apply the same test as the Commission. This could 

operate in the same way that s194DA of the 1995 Act does, and Lord Carloway has 

recognised that this can place an undue fetter on the role of the Commission, For the same 

reasons he considers it inappropriate to have a ‘gate-keeping’ role in the terms set out in the 
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current section,
243

 we consider the provision of an interests of justice test for the Court will 

have the same impact. Once the case is before the Court it can simply be treated in the same 

way as other appeals with the same powers of disposal. We do not agree that an additional 

power of refusal is required given that the Court could exercise it differently to the 

Commission, applying alternative considerations. Given the volume of referrals to date 

(inclusive of post-Cadder applications) it seems most unlikely that the Commission will refer 

cases in the kind of numbers that would provoke any anxiety on the part of the Court that the 

stability of the system might be being undermined.   

 

241. The recent decision in RM & others
244

 indicates that there would be very few occasions on 

which the court would be in a position to exercise its power to refuse an appeal. This is 

because the Commission will have already considered whether it was in the interests of justice 

to refer the case, including considering the principles of finality and certainty. The Court 

reviewed the proposals in the Report and on the reference made the following observations: 

 

An independent body specifically entrusted with considering cases of possible 

miscarriages of justice has decided that it is in the interests of justice that it should 

make these references (1995 Act, s 194C(1). In making that decision the Commission 

has considered the interests of finality and certainty (s 194C(2)). Although this court 

has been given the power to reject a reference in language that replicates the 

provision applicable to the Commission (s 194DA(1), (2)), it cannot be right for us 

simply to duplicate the Commission's function and give effect to our own view. In light 

of the impressive record of the Commission, it is unlikely that we will have cause to 

differ from its judgment on this point. I think that we are entitled to assume, unless the 

contrary is apparent, that the Commission has considered the criteria set out in 

section194C and has duly made its independent and informed judgment on them. In 

my view, we should reject a reference only where the Commission has demonstrably 

failed in its task; for example, by failing to apply the statutory test at all; by ignoring 

relevant factors; by considering irrelevant factors; by giving inadequate reasons, or by 

making a decision that is perverse.
245

 

 

In any event while it might be understandable that Parliament thought it necessary to constrain 

the power of the Commission to make referrals by directing the Commission to consider the 

interests of justice, the Court is in a different position. It is not an independent arbiter. It would 

be a strange and unsatisfactory position for the appeal court which once upheld the conviction 

to be given the power to refuse an appeal where there has been a miscarriage of justice. 
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ANNEX 

 

England 

 

The Current Approach 

In English civil and criminal law the evidence of one competent witness is sufficient to support a 

determination for one party or the other.
246

 A recent example in criminal proceedings is R v B,
247

 

where the appellant's conviction was very heavily dependent on the evidence of a four-year-old child. 

Judge LCJ said this: 

 

The short answer is that it is open to a properly directed jury, unequivocally directed about the 

dangers and difficulties of doing so, to reach a safe conclusion on the basis of the evidence of 

a single competent witness, whatever his or her age, and whatever his or her disability. 

 

In criminal cases, the word corroboration is rarely used. Juries are directed to consider whether other 

evidence provides support for the allegation.  

 

The Definition of Corroboration 

In criminal proceedings, Hailsham LC defined the term as follows: 

 

The word "corroboration" by itself means no more than evidence tending to confirm other 

evidence. In my opinion, evidence which is (a) admissible and (b) relevant to the evidence 

requiring corroboration, and, if believed, confirming it in the required particulars, is capable of 

being corroboration of that evidence and, when believed, is in fact such corroboration.
248

  

 

That decision was handed down when a more technical approach was taken. In criminal proceedings 

at least, that approach has now been simplified to one where 'all that is required of it is that it makes 

the tribunal of fact sure that the suspect evidence is in fact accurate.'
249

  

 

Abolition 

 

It used to be the case that if a warning was not given to the jury in respect of uncorroborated evidence 

of accomplices, children and complainants in sexual offences, a conviction would be overturned on 

appeal.
250

 The requirement for a corroboration warning has now been abolished by statute: 
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In relation to unsworn evidence of children, s34 Criminal Justice Act 1988 provides: 

The requirement whereby at a trial on indictment it is obligatory for the court to give the jury a 

warning about convicting the accused on the uncorroborated evidence of a child is abrogated. 

(3) Unsworn evidence admitted by virtue of section 56 of the Youth Justice and Criminal 

Evidence Act [YJCEA] 1999 may corroborate evidence (sworn or unsworn) given by any other 

person. 

(Sections 53-56 of the YCEA, which govern competency of witnesses and sworn evidence, 

contain no requirements for corroboration).  

 

In relation to accomplices and complainants of sexual offences, s32 Criminal Justice and Public Order 

Act 1992 states:  

32 — Abolition of corroboration rules. 

Any requirement whereby at a trial on indictment it is obligatory for the court to give the jury a 

warning about convicting the accused on the uncorroborated evidence of a person merely 

because that person is — 

an alleged accomplice of the accused, or 

where the offence charged is a sexual offence, the person in respect of whom it is alleged to 

have been committed, is hereby abrogated. 

 

Prior to abolition, a judge was required to give quite technical directions to a jury on corroboration. 

These were subject to considerable criticism because they were unintelligible. Diplock L in Director of 

Public Prosecutions v Hester,
251

 said as much and disavowed any attempt to have a model direction: 

 

My Lords, if a summing up is to perform its proper function in a criminal trial by jury it should 

not contain a general disquisition on the law of corroboration couched in lawyer's language but 

should be tailored to the particular circumstances of the case. It would be highly dangerous to 

suppose that there is any such thing as a model summing up appropriate to all cases of this 

kind. 

 

The technicality of the corroboration warning was the main reason why the law on corroboration 

changed. Cross and Tapper on Evidence say: 

 

... much of the momentum for reform was sustained by the technicality with which the old law 

of corroboration was engulfed, principally in the definition of what amounted to corroboration, 

and in the obligation upon the judge to direct the jury in detail as to what could and could not 

amount to corroboration.
252
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Going into these criticisms in more detail they can be found set out at some length in the Law 

Commission’s Working Paper No 115, “Corroboration of Evidence in Criminal Trials,” 1990. The heads 

of criticism were – rigidity, complexity, the rules produce anomalies and they operate to the detriment 

of the accused.
253

 To summarise: 

 

Rigidity – in some cases a corroboration warning may not be required. It was inflexible to require it in 

every case that fell within one of the three categories. The report cites the decision of Lane LCJ in R v 

Chance: 

 

The aim of any direction to a jury must be to provide realistic, comprehensible and common 

sense guidance to enable them to avoid pitfalls and to come to a fair and just conclusion as to 

the guilt or innocence of the defendant. This involves the necessity of the judge tailoring his 

direction to the facts of the particular case. If he is required to apply rigid rules, there will 

inevitably be occasions when the direction will be inappropriate to the facts. Juries are quick to 

spot such anomalies, and will understandably view the anomaly, and often, as a result, the 

rest of the directions, with suspicion, thus undermining the judge's purpose. Directions on 

corroboration are particularly subject to this danger ...
 254

 

 

Complexity (see Diplock L’s remarks above) – a similar view was expounded by May LJ in R v 

Spencer: 

 

It is our combined experience, both from sitting at first instance and also in this court, that 

where the full warning has to be given as a matter of law it is very difficult to direct the jury in 

terms which they can clearly understand, particularly when one has to go on and direct them 

about which part of the other evidence can or cannot be considered to be corroborative.
255

 

 

Anomalies – some have been stated above (eg not given if accomplice a co-defendant but given if he 

is a Crown witness) and others include that the rule only applied where the accomplice was involved in 

the same offence and so not if he was involved in a lesser associated offence committed on the same 

occasion. Another example was in sexual offences where consent was in issue, a recent complaint by 

a complainant in a sexual offence could not be treated as corroboration.    

 

Detrimental effect - the Commission cited research by the LSE
256

 that in mock trial experiments in a 

rape case, a jury was more willing to convict after a formal corroboration warning. The Commission 
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also referred to a Canadian case Vetrovec,
257

 where the Supreme Court criticised the approach where 

a judge drew particular attention to the evidence to be corroborated, thus highlighting prejudicial 

evidence.     

 

Where corroboration is still required by statute 

The circumstances where corroboration is required by statute are very limited: Perjury – s13 of the 

Perjury Act 1911; a claim against the estate of a deceased person will generally not be permitted on 

the unsupported evidence of the claimant (but there is no rule not allowing it and claims have been 

allowed where there is corroborating evidence);
258

 and speeding – s89 of the Road Traffic Regulation 

Act 1984. This section is intended to safeguard defendants from the unreliability of opinion evidence 

on the speed of a vehicle.
259

 It does not affect evidence from a machine such a speedometer.
260

 

 

Evidence that should not stand alone 

Whilst there is no requirement to have corroborative evidence, in some cases there are obstacles to 

proceeding against a defendant on the basis of limited and, arguably in certain circumstances, 

uncorroborated, evidence. In essence, certain evidence cannot stand alone. This includes silence in 

interview, evidence from absent or anonymous witnesses and evidence of bad character. 

 

Silence in interview 

The Criminal Justice and Public Order Act 1994 created a series of inferences that could be drawn 

against the accused. These could be drawn where the accused failed to mention when questioned 

under caution, or when charged, facts on which he later relied in his defence and which he could have 

reasonably have been expected to have disclosed at the time.
261

 Sections 35, 36 and 37 also allow for 

such inferences ‘as appear proper’ from an accused’s failure to give evidence or account for 

substances in his possession or marks on his body. S38(3) of the Act prevents convictions solely on 

the basis of such evidence: 

38.— Interpretation and savings for sections 34, 35, 36 and 37. 

(3) A person shall not have the proceedings against him transferred to the Crown Court for 

trial, have a case to answer or be convicted of an offence solely on an inference drawn from 

such a failure or refusal as is mentioned in section 34(2), 35(3), 36(2) or 37(2). 

 

Absent witnesses 

By Chapter 2 (ss114-136) Criminal Justice Act 2003, hearsay evidence is admissible in criminal 

proceedings. This is effectively defined as any representation of fact or opinion made by a person 
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other than in oral evidence in the proceedings in question which is tendered as evidence of any matter 

stated therein. By s114 hearsay is only admissible as follows: 

 

-By the provisions of chapter 2 of that Act; or; 

-By certain preserved rules of law; or 

-Parties agree; or 

-Court is satisfied it is in the interests of justice. 

 

In deciding whether hearsay evidence is admissible in the interests of justice, the court must have 

regard to the factors set out in s144(2), and of particular relevance here:  

 

(a) How much probative value the statement has (assuming it to be true) in relation to a 

matter in issue in the proceedings, or how valuable it is for the understanding of other 

evidence in the case; 

(b) What other evidence has been, or can be, given on the matter or evidence mentioned 

in paragraph (a); 

 

In R v Xhabri,
262

 it was held that s114 is not incompatible with Article 6 European Convention on 

Human Rights (ECHR) on account of the fact that it allows for the admission of a statement by a 

witness who is not available for cross examination. The court’s approach was that a trial, as a whole, 

could be fair, notwithstanding non-compliance with Article 6(3)(d).  

 

Where hearsay evidence is admitted there are a wide range of safeguards available in the Criminal 

Justice Act 1988 and Criminal Justice Act 2003, including exploring whether the witness was 

genuinely in fear of attending Court, whether they can give evidence using special measures (pre-

recorded DVD, TV link, screens etc), consideration of the interests of justice, less stringent rules on 

the admissibility of evidence to the credibility of the witness and, most importantly, the requirement 

that the judge stop the proceedings if the Crown’s case is wholly or partly based on a hearsay 

statement that is so unconvincing the conviction would be unsafe.    

 

Over and above these safeguards is the judges’ general discretion under s78 of the Police and 

Criminal Evidence Act 1984 (PACE) to exclude evidence whose admission would have such an 

adverse effect on the trial it ought not to be admitted (see below). In addition, there is the judges’ role 

in providing directions and a warning to the jury on how to treat untested hearsay evidence. In the 

view of the ECtHR these safeguards can be sufficient to protect the accused’s right to a fair trial.
263
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Following Al-Khawaja, in R v J
264

 a 3-year-old child was too young to give evidence but evidence was 

admitted of what the child said to carers and doctors in order to prove who was responsible for severe 

non-accidental bruising. It was held that the child’s evidence was not the ‘sole or decisive’ evidence in 

the case. There was other evidence including accounts from mother and grandmother that it had not 

been them and therefore it could be inferred that mother’s boyfriend was responsible. 

 

The test applied in R v J was two-fold: 

(a) Whether the untested hearsay evidence was the sole or decisive evidence upon 

which the conviction is based; 

(b) For evidence that is decisive, the court will address reliability, weight and prejudice to 

the defence.  

 

Whilst this has not created a corroboration rule, it follows that; in cases where a complaint is made by 

an absent witness (whether through fear or infirmity etc) there will need to be other evidence to 

support the allegation in order for the complaint to be admissible. 

 

Anonymous witnesses 

There is no power to admit anonymous hearsay.
265

 In R v Davis, Bingham L considered ‘sole and 

decisive’ evidence in relation to anonymous witnesses: 

 

It is that no conviction should be based solely or to a decisive extent upon the statements or 

testimony of anonymous witnesses. The reason is that such a conviction results from a trial 

which cannot be regarded as fair. This is the view traditionally taken by the common law of 

England.
266

 

 

This is now included in statute as one of the relevant considerations in making a witness anonymity 

order under s89 of the Coroners and Justice Act 2009. Whether the evidence of such a witness is 

corroborated was not included as a relevant consideration. But following Al-Khawaja it might be said 

that such evidence may not be decisive if there is other evidence to support what the anonymous 

witness alleges.  

 

Evidence of bad character 

Evidence of the bad character of a defendant is admissible by virtue of s101 Criminal Justice act 2003. 

In general terms, bad character can cover any reprehensible conduct other than the offence charged. 

It is admissible via seven gateways set out in the Act. 
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These provisions are most commonly used to admit previous criminal convictions to show a propensity 

to commit an offence of the type charged where such a conviction makes it more likely that the 

defendant has committed the instant allegation. In any case where evidence of bad character is 

admitted to show propensity to commit offences or to be untruthful, the summing up should warn the 

jury clearly against placing any undue reliance on previous convictions and should, in particular direct 

them carefully on how to treat the convictions, including that although they were entitled, if they found 

propensity shown, to take that into account when determining guilt, propensity was only one relevant 

factor and they should assess its significance in the light of all other evidence in the case.
267

  

 

Evidence generally 

The basic rule in the law of evidence is that, subject to exclusionary rules, all evidence which is 

sufficiently relevant to the facts in issue is admissible, and therefore all evidence which is insufficiently 

relevant to the facts should be excluded. However, evidence which is relevant may be excluded if it is 

such that no reasonable jury, properly directed of its defects, could place weight on it.
268

  

 

Circumstantial evidence 

Cases can be proved by a network of circumstantial evidence even where individual pieces of 

evidence would not be sufficient, on their own, to prove guilt to the requisite standard. Recent 

examples have included cases where a rape allegation was supported by other evidence including 

small amounts of DNA, some fibres and the defendant’s links to the location.
269

 

 

Circumstantial evidence is to be contrasted with direct evidence. Direct evidence is evidence of facts 

in issue and therefore, relevant facts. It is evidence of facts from which the existence or non-existence 

of facts in issue may be inferred. It does not necessarily follow that the weight to be attached to 

circumstantial evidence will be less than that to be attached to direct evidence. For example, the 

tribunal of fact is likely to attach more weight to a culmination of individual items of circumstantial 

evidence which all lead to the same conclusion, than to direct evidence to the contrary coming from 

witnesses lacking in credibility.  

 

It is necessary before drawing the inference of the accused’s guilt from circumstantial evidence for a 

jury to be sure that there are no other co-existing circumstances which would weaken or destroy the 

inference.
270

 However, there is no requirement that the judge direct the jury to acquit where the facts 

proved are consistent with guilt but also inconsistent with any other reasonable conclusion.
271

 It is a 

matter for a jury to reach a verdict on all the evidence available although the trial judge will give a 

‘circumstantial evidence direction’ which essentially explains how inferences can be drawn and 
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reinforces the standard of proof. Such a direction is in no special form but should explain that they 

should not convict unless they are able to reject and exclude any alternative explanation. 

 

Expert Evidence 

Expert evidence is admissible opinion evidence independent of any allegation. The general rule is that 

witnesses can only give evidence of facts they personally perceived and not evidence of their opinion, 

i.e. evidence of inference drawn from such facts. There are two exceptions to the general rule: 

(a) Non-experts. A statement of opinion on any matter not calling for expertise, if made by 

a witness as a way of conveying relevant facts personally perceived by him, is 

admissible as evidence of what he perceived. 

 

(b) Experts. Subject to compliance with the Criminal Procedure Rules, part 33 (expert 

evidence), a statement of opinion on any relevant matter calling for expertise may be 

made by a witness qualified to give such an expert opinion.  

 

If objection to the admissibility of expert opinion evidence is made, it is for the party proffering the 

evidence to prove its admissibility.
272

  

 

Safeguards 

These will be examined under three headings. 

(a) Police 

(b) Prosecutor 

(c) Court 

 

Safeguards relating to a police investigation 

In addition to ss76 and 78 PACE, it is worth considering the protection that PACE provides generally 

in relation to an investigation and therefore on the quantity and reliability of evidence subsequently 

used in court. Police powers of investigation, including arrest, detention, interrogation, entry and 

search of premises, personal search and the taking of samples are governed by PACE. The legislative 

aim of PACE is to strike a balance between the powers of the police and the rights of individuals. This 

legislative framework guides the powers of police officers in England and Wales to combat crime, as 

well as providing codes of practice for the exercise of those powers. Specific legislation as to more 

wide ranging conduct of a criminal investigation is contained within the Criminal Procedures and 

Investigation Act 1996. 
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Criminal liability may arise if the specific terms of PACE are not conformed to. Failure to conform to 

the codes of practice while searching, arresting, detaining or interviewing a suspect may also lead to 

evidence obtained during the process becoming inadmissible in court. 

 

PACE was significantly modified by the Serious Organised Crime and Police Act 2005. This replaced 

nearly all existing powers of arrest, including the category of arrestable offences, with a new general 

power of arrest for all offences. 

 

Safeguards relating to decisions to prosecute 

Further safeguards also exist by virtue of the criteria which must be applied before a decision to 

charge. The Crown Prosecution Service publishes guidance and policy in relation to individual 

offences which can be found at www.cps.com. 

  

By s10 Prosecution of Offences Act 1985, prosecutors must apply specific tests (evidential and public 

interest) before making a decision to charge:      

10(1) The Director shall issue a Code for Crown Prosecutors giving guidance on general 

principles to be applied by them —  

in determining, in any case —  

(i) whether proceedings for an offence should be instituted or, where proceedings have been 

instituted, whether they should be discontinued; or  

(ii) what charges should be preferred; and  

(b) in considering, in any case, representations to be made by them to any magistrates’ court 

about the mode of trial suitable for that case.  

(2)The Director may from time to time make alterations in the Code.  

(3)The provisions of the Code shall be set out in the Director’s report under section 9 of this 

Act for the year in which the Code is issued; and any alteration in the Code shall be set out in 

his report under that section for the year in which the alteration is made. 

 

The Crown Prosecution Service decides whether or not to prosecute by applying the Code for Crown 

Prosecutors and any relevant policies to the facts of the particular case. Whilst there is currently a 

move to return many decisions to charge to the police, it is anticipated that the criteria and formulated 

policies will continue to apply. 

 

The Code for Crown Prosecutors (the Code) is a public document that sets out the basic principles 

prosecutors should follow when they make decisions on cases. The Code sits alongside the Core 

Quality Standards booklet, and the two documents together let the public know what prosecutors do, 

including how they take their decisions and the level of service that the prosecution service is 

committed to providing in every key aspect of its work.  
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Although each case is unique and must be considered on its own facts and merits, there are certain 

general principles that apply to the way in which prosecutors must approach every case. They must be 

fair, independent and objective. They must not let any personal views about the ethnic or national 

origin, gender, disability, age, religion or belief, political views, sexual orientation or gender identity of 

the suspect, victim or any witness influence their decisions. 

 

It is their duty to make sure that the right person is prosecuted for the right offence. In doing so, 

prosecutors must always act in the interests of justice and not only for the purpose of obtaining a 

conviction. 

 

Prosecutors have to ask themselves the following two questions when they are making their decisions: 

 

Is there enough evidence against the defendant? There must be enough evidence to provide 

a 'realistic prospect of conviction' against the defendant. A realistic prospect of conviction is an 

objective test. It means that a jury or bench of magistrates, or judge hearing a case alone, 

properly directed and acting in accordance with the law, is more likely than not to convict the 

defendant of the alleged charge. This is a different test from the one that the criminal courts 

must apply. Magistrates or a jury should only convict the defendant if they are sure that he or 

she is guilty. 

When deciding whether there is enough evidence to prosecute, prosecutors must consider 

whether the evidence can be used in court and whether it is reliable. This means that they 

must assess the quality of the evidence from all witnesses before reaching a decision. Where 

it is considered that it would be helpful in assessing the reliability of a witness's evidence or in 

better understanding complex evidence, an appropriately trained and authorised prosecutor 

should conduct a pre-trial interview with the witness. A decision to drop a case does not mean 

that the prosecutor has decided to believe one witness and not believe another. If there is not 

a realistic prospect of conviction, the case must not go ahead, no matter how serious or 

sensitive it may be. 

 

If there is a realistic prospect of conviction, the prosecutor will ask the next question. 

 

Is a prosecution required in the public interest? It has never been the rule in this country that 

every criminal offence must automatically be prosecuted. For this reason, in each case, the 

prosecutor must consider whether a prosecution is required in the public interest. A 

prosecution will usually take place unless the prosecutor is sure that there are public interest 

factors tending against prosecution which outweigh those tending in favour, or unless the 

prosecutor is satisfied that the public interest may be properly served, in the first instance, by 

offering the offender the opportunity to have the matter dealt with by an out-of-court disposal. 
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The public interest factors that can affect the decision to prosecute vary from case to case. 

The more serious the offence or the offender's record of criminal behaviour, the more likely it 

is that a prosecution will be required in the public interest. On the other hand, a prosecution is 

less likely to be required if, for example, a court would be likely to impose a nominal penalty or 

the loss or harm connected with the offence was minor and the result of a single incident. 

 

In deciding whether a prosecution is required in the public interest, prosecutors should take 

into account any views expressed by the victim regarding the impact that the offence has had. 

In some cases, prosecutors should take into account any views expressed by the victim's 

family. But the prosecution service does not act for victims or their families in the same way as 

solicitors act for their clients, and prosecutors must form an overall view of the public interest. 

 

Judicial Review of decisions to charge 

There are few safeguards once a decision to charge has been made although in any case, the 

prosecution are under a continuing duty to review. Generally, a decision to prosecute is not 

susceptible to judicial review since it may be challenged within the trial process itself, notably by an 

application to stay proceedings on the grounds of abuse of process (continuation would be vexatious 

and oppressive). Arguments relating to abuse of process may and should be raised in the course of 

the criminal trial itself, save in wholly exceptional circumstances.
273

  

 

It thus appears that in the absence of dishonesty, mala fides or some exceptional circumstance, a 

decision to prosecute cannot be raised by way of judicial review.
274

 Some recent progress has been 

made in relation to judicially reviewing decisions to charge children where there are significant 

consequences for the child defendant such that the decision to charge can be shown to be 

unreasonable (in the Wednesbury sense), notably R (on the application of (1) E (2) S and (3) R) 

Claimants v the Director of Public Prosecutions.
275

  

 

Safeguards in Court procedure 

 

These will be examined under four headings: 

 

Committal 

Applications to dismiss 

Preparatory hearings 

Binding rulings 
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Committal. Many committal proceedings are in the process of being abolished creating a situation 

where there are fewer checks on serious cases before they reach the Crown Court. 

 

Either-way offences which are to be tried in the Crown Court are currently sent there through 

committal proceedings held in the magistrates’ court. However, Sch 3 of the CJA 2003, when it is 

brought into force, will abolish committal proceedings for either-way offences. Instead, they will be 

sent to the Crown Court under the Crime and Disorder Act 1998, s. 51 (which apply to either-way and 

indictable-only offences). Until the implementation of the CJA 2003, sch. 3, either way offences are 

transferred from the magistrates’ court to the Crown Court by means of committal proceedings 

pursuant to the MCA 1980, s. 6. Such committal proceedings will be necessary only if the magistrates 

declined jurisdiction at the mode of trial hearing (usually on the basis that the case is beyond their 

sentencing powers) or the accused was offered summary trial but decided to elect Crown Court trial. 

 

Committal proceedings under s6 Magistrates’ Courts Act 1980 (MCA), can take two forms:  

 

(a) with consideration of the evidence (very rare); and  

(b) without consideration of the evidence (much more common).  

 

Under s6(2) MCA, committal without consideration of the evidence may take place if: 

 

(a) All the evidence before the court consists of written statements tendered under s5A(3) 

of the 1980 Act; 

(b) The accused has a legal representative acting for him in the case; and 

(c) The legal representative for the accused has not requested the justices considered a 

submission that the statements disclose insufficient evidence to put to the accused on 

trial by jury for the offence into which the court is inquiring.  

(d) The greater speed of the procedure under s6(2) makes it appropriate for the defence 

to agree to its use unless there is a specific reason for having the evidence 

considered. The obvious case of a committal with consideration of the evidence 

(usually referred to as an ‘old style’ committal) is when the defence consider that there 

is a realistic chance of a submission of no case to answer.  

 

In reality, s6(2) committals are a simple paper exercise and, with recent legal aid cuts, rarely create 

any check on the passage of a case to the Crown Court. 

 

The procedure for committals with consideration of the evidence can be found chiefly in CrimPR r10.3. 

These provisions apply where the accused does not have a legal representative acting for him in the 

case or where the legal representative has asked the court to consider a submission that there is no 

case to answer.  
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The prosecutor is entitled to make an opening speech before tendering the evidence (all of which is 

written). The evidence may be read through or, with the leave of the court, summarised. The 

magistrates’ court may view any original exhibits and may retain them. No witnesses are called and no 

evidence can be tendered by the defence. The accused may then make a submission of no case to 

answer and, if s/he does so or if the court is minded not to commit for trial, the prosecutor is entitled to 

respond. The court then reaches its decision as to whether to commit the accused for trial in the 

Crown Court, on the basis of the test laid down in s6(1) MCA 1980, namely whether there is ‘sufficient 

evidence to put to him on trial by jury for any indictable offence.’  

 

Committal proceedings are generally an inappropriate forum in which to raise objections to the 

admissibility of prosecution evidence. This is because the standard of proof that the prosecution are 

(at that stage) required to satisfy is a very low one, and because, assuming that there is a committal 

for trial, the admissibility of evidence at the trial on indictment is a matter entirely for the Crown Court 

judge. Furthermore, by virtue of ss76(9) and 78(3) PACE, examining justices are not permitted to 

consider whether confessions are inadmissible under s76 or should be excluded under s78 of the Act.  

 

The correct approach appears to be that examining justices should exclude and ignore proposed 

evidence which no reasonable tribunal could hold to be admissible, but where the admissibility of 

evidence is doubtful and especially where its exclusion depends on the exercise of discretion by the 

court, the evidence should be received by the justices and any challenge to it reserved for trial.
276

  

 

The magistrates must commit for trial if they are of the opinion that there is sufficient evidence to put 

the accused on trial for any indictable offence and they must discharge the accused if they are not of 

that opinion. In practice the standard of proof the prosecution are required to satisfy at committal 

proceedings is very low. Commonly expressed as a ‘prima facie case.’  

 

A decision to commit for trial cannot be appealed to the High Court by way of case stated, since there 

has not been a ‘final determination.’
277

 Judicial review is available, but only in the case of a ‘really 

substantial error leading to demonstrable injustice’ such that the Divisional Court should contemplate 

granting a remedy.
278

  

 

Applications to dismiss 

By Sch 3(2), para 2 Crime and Disorder Act 1998, a person who is sent for trial under ss51or 51A 

(currently indictable only cases or those involving children) may, after service of papers and before 

arraignment, apply orally or in writing to the Crown Court for the charge(s) to be dismissed. The judge 
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must dismiss a charge if it appears to him that the evidence against the applicant would not be 

sufficient for him to be properly convicted. 

 

Preparatory hearings 

In serious and complex cases application can be made for a preparatory hearing where questions of 

law and other matters can be resolved and powers of case management are said to be insufficient. It 

is worth noting in passing that the criminal procedure rules have created a duty for judges to manage 

cases and one safety valve in any case is that some judges take it upon themselves to analyse the 

likelihood of conviction which can concentrate the minds of all parties on the strengths and 

weaknesses in any given case. 

 

Binding rulings 

Part IV of the Criminal Procedure and Investigations Act 1996 (ss39-43) gives judges power to make 

binding rulings on points of law before the start of the trial (see. s39(3)). The judge will be able to 

discharge or vary any such ruling if he considers it in the interests of justice to do so. 

 

A judge should not hear legal argument and then rule upon agreed facts before arraignment. Taking 

such a course means that the judge is less likely to usurp the function of the jury and there can be no 

difficulty about an appeal.
279

  

 

Where a judge is invited at such a hearing to make a ruling in law as to whether or not the facts 

support a particular charge, it is always desirable, if not essential, that the facts upon which such a 

ruling is sought are committed to writing, so that on any subsequent appeal, the Court of Appeal will 

know the factual basis upon which the ruling was made.
280

  

 

Exclusion of evidence 

Plainly, issues as to what evidence is relevant and admissible can give rise to all sorts of applications 

in different cases. This area is examined in relation to confessions and other evidence. 

 

Confession 

Cases can proceed on a defendant’s confession alone, although generally one would expect a wider 

police investigation to ensure the confession was accurate. 

 

Police interviews with a defendant are governed by PACE Code C. There are a number of relevant 

safeguards. 
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If it represented to the court that a confession made by an accused person was or may have been 

obtained by the means set out in s76(2) PACE, the court shall not allow the confession to be given in 

evidence against him except insofar as the prosecution proves to the court beyond reasonable doubt 

that the confession (notwithstanding that the contents of the confession may be true) was not so 

obtained. Section 76(2) sets out the following: 

 

(a)  That the confession was or may have been obtained —  

(i) by oppression of the person who made it; or  

(ii) in consequence of anything said or done which was likely, in the circumstances 

existing at the time, to render unreliable any confession which might be made by him 

in consequence thereof,  

 

(b) The court shall not allow the confession to be given in evidence against him except in 

so far as the prosecution proves to the court beyond reasonable doubt that the 

confession (notwithstanding that it may be true) was not obtained as aforesaid.  

 

Section 78 PACE (general fairness provision – see below) also empowers a court to exclude evidence 

that may prejudice the fairness of the proceedings. The court also retains the ‘common law discretion’ 

to exclude evidence under s82(3) PACE, eg by preventing questions.
281

 

 

At common law, there is also a broader, general principle, as established in A v Secretary of State for 

the Home Department (No. 2),
282

 that evidence obtained by torture is inadmissible.  

 

These exclusionary provisions are not always triggered by a breach of a Code. There are a number of 

areas that are relevant here – 

 

(a) Access to solicitor (see s58 PACE and para 3(1)(ii) and s6 of Code C) – this is a right 

and a person cannot be interviewed or continued to be interviewed if they wish to 

have access to legal advice. This is subject to limited qualifications allowing the police 

to delay access to legal advice in certain circumstances. The consequences are that a 

confession may be excluded if it is obtained after wrongful refusal of access to legal 

advice.
283

 Exceptions to this include ‘safety interviews’ where terrorism suspects may 

be interviewed without a legal representative present under the Terrorism Act 2000 

and Code H
284

 in order to obtain information to safeguard the public. 
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(b) The Codes also provide that any questioning of a suspect with the intent to obtain 

admissions of guilt will be an ‘interview’ and will require the person to be properly 

cautioned.
285

 

 

(c) Code C also sets down how and where such questioning should be conducted, The 

Court of Appeal’s approach to these provisions has tended to be strict, eg the 

importance of note taking was stressed by Lane LCJ on two occasions in R v 

Canale
286

 and R v Delaney.
287

 See also R v Khan
288

 on the approach to questioning 

other than at a police station.   

 

Breach of these Codes does not necessarily trigger exclusion of evidence under ss76 or 78. The 

exclusion under s76 is by rule and s78 discretionary. The latter is governed by Wednesbury 

principles.
289

 The general approach being that significant and substantial’ breaches are necessary to 

engage s78.
290

 For example, a failure to caution a suspect in circumstances where it should have 

been administered is usually regarded as a significant and substantial breach of the Code.
291

  

 

In cases where a person is mentally handicapped s77 PACE provides that the judge warn the jury, as 

above, of the ‘special need for caution’ in dealing with the confession of such a defendant. This 

applies where the confession is made in the absence of an independent person and forms the whole 

or substantially the whole of the case against him. PACE Code C prescribes a special set of rules for 

such persons that, for example, require the attendance of an appropriate adult.
292

 

 

Similar provisions apply to child suspects requiring presence of an appropriate adult and for the 

person responsible for the welfare of the child to be informed of their arrest and whereabouts.
293

  

 

Other evidence 

Section 78(1) PACE provides that in any criminal proceedings ‘the court may refuse to allow evidence 

on which the prosecution propose to rely to be given if it appears to the court that, having regard to all 

the circumstances, including the circumstances in which the evidence was obtained, the admission of 

the evidence would have such an adverse effect on the fairness of proceedings that the court ought 
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not to admit it.’ Section 78 applies to ‘evidence on which the prosecution proposes to rely’ and 

therefore applications to exclude evidence under the section should be made before the evidence is 

adduced. If a court decides that admission of the evidence in question would have such an adverse 

effect on the fairness of proceedings that it ought not to admit it, it cannot logically exercise discretion 

to admit it.
294

 Either way, the Court of Appeal will intervene only if the judge has not exercised his 

discretion at all or has done so in a Wednesbury unreasonable manner.
295

 Where the Court of Appeal 

does intervene, it will exercise its own discretion.
296

  

 

However, the true test for the Court of Appeal may lie in whether the admission of the evidence in 

question renders the conviction unsafe, since that is now the only ground on which it may allow an 

appeal against conviction. It is worth noting that s78 is capable of application to any evidence obtained 

by improper or unfair means and on which the prosecution seek to rely, whereas the common law 

powers are restricted to admissions, confessions and other evidence obtained from the accused after 

the commission of the offence.
297

  

 

 Section 78(1) PACE directs the court, in deciding whether to exercise the statutory discretion, to have 

regard to all the circumstances, including those in which the evidence was obtained. The critical test 

under s78 is whether any impropriety affects the fairness of proceedings: the court cannot exclude 

evidence under the section simply as a mark of its disapproval of the way in which it was obtained.
298

  

 

The leading authority on the application of s78(1) PACE, to a prosecution founded on entrapment, is 

the decision of the House of Lords in Loosely,
299

 from which the following propositions derive in 

relation to safeguarding the fairness of a trial: 

 

Although in English law entrapment is not a substantive defence, where an accused can show 

entrapment, the court may stay the proceedings as an abuse of process or it may exclude 

evidence pursuant to s78. 

 

A decision on whether to stay criminal proceedings is distinct from a decision on the forensic fairness 

of admitting evidence.
300

 Thus, if the court is not satisfied that a stay should be granted and the trial 

proceeds, the question under s78 is not whether the proceedings should have been brought but 

whether the fairness of proceedings will be adversely affected by, for example, admitting the evidence 
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of the agent provocateur or evidence which is available as a result of his activities.
301

 However, if an 

application to exclude evidence under s78 is in substance a belated application for stay, it should be 

treated as such and decided according to the principles appropriate to the grant of a stay.  

 

Neither the judicial discretion conferred by s78, nor the court’s power to stay proceedings as an abuse 

of the court, has been modified by Article 6 ECHR and the jurisprudence of the ECtHR. There is no 

appreciable difference between the requirements of Article 6, or the Strasbourg jurisprudence on 

Article 6, and the English law as it has developed in recent years.
302

  

 

Common law  

It is well established that a judge has an overriding duty and inherent power in every case to ensure 

that the accused receives a fair trial and thus a discretion to exclude otherwise admissible prosecution 

evidence if its prejudicial effect on the minds of the jury outweighs its probative value.   

 

The first clear statements as to the existence of this exclusionary discretion are to be found in the 

speeches of Lord Moulton and Lord Reading CJ in Christie.
303

 Thereafter, the discretion developed on 

a case by case basis in relation to particular and different types of otherwise admissible evidence. In 

Sang,
304

 the House of Lords was firmly of the opinion that, notwithstanding its case-by-case 

development, under the modern law the discretion is a general one. The cases, therefore, are not 

treated as a closed list of the situations in which the discretion may be exercised.
305

 The cases are 

nothing more than examples of a single discretion founded on the duty of the judge to ensure that 

every accused person has a fair trial.
306

  

 

The discretion of a judge to exclude evidence also extends to other evidence which may operate 

unfairly against the accused, namely admissions, confessions and other evidence obtained from the 

accused after the commission of the offence by improper or unfair means.
307

  

 

Submissions of no case 

It should be noted that, at the close of the prosecution case, in appropriate cases, the defendant can 

make a submission of no case to answer which, if accepted by the judge (either because there is no 

evidence or the evidence is so weak that no properly directed jury could convict) leads to a direction to 

the jury to acquit.  
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Abuse of process 

A judge can stay an indictment at any time if the continuation of a prosecution is vexatious or 

oppressive. Generally, despite rules on the service of skeleton arguments early in any proceedings, 

such considerations are dealt with at the close of the evidence, particularly in historic sex cases. 

 

Judicial Directions 

Generally, judges are expected to direct a jury on the law in a way that is ‘fact specific.’ Recently, 

specimen directions have been removed from the Bench Book and judges are encouraged to tailor 

their directions in a balanced way. Whilst the philosophy is that the ultimate decision is for the jury, this 

does not mean that the jury are left without assistance. Indeed, it is becoming more commonplace to 

provide a jury with a written ‘route map’ to verdict, setting out the relevant legal questions which have 

to be answered before conviction or acquittal. 

 

The history of judicial directions shows that from an early stage, eg Diplock L in Hester,
308

 the Courts 

were reluctant to provide a model direction in relation to corroboration for the reasons outlined above. 

Sexual offences became the beacon for reform but the Law Commission’s concerns were more wide 

ranging.
309

 Jury directions were too technical and confusing and attitudes to evidence from children 

and those with mental incapacity have changed. Measures have become available to assist vulnerable 

witnesses to give their best evidence whilst preserving cross-examination whether by video link or 

from behind a screen. Judges direct juries that such measures are routine, to concentrate on the 

evidence and not to hold the use of those measures against a defendant.  

 

There are cases where safeguards have developed by way of the provision for judicial warnings about 

the evidence. This applies particularly in sexual cases and cases where identification is in issue: 

 

Identification evidence 

In English law, a person may be convicted on the basis of uncorroborated identification evidence. 

There are some safeguards: where such a conviction is based ‘wholly or substantially’ on such 

evidence the Court of Appeal in R v Turnbull
310

 recommended the jury be warned of the special need 

for caution. A detailed direction is routinely given in relation to the dangers of mistaken identification.  

 

In addition, where the quality of such evidence is poor, the judge should withdraw the case from the 

jury’s consideration, unless there is other supporting evidence:  

 

When, in the judgment of the trial judge, the quality of the identifying evidence is poor, as for 

example when it depends solely on a fleeting glance or on a longer observation made in 
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difficult conditions, the situation is very different. The judge should then withdraw the case 

from the jury and direct an acquittal unless there is other evidence which goes to support the 

correctness of the identification. This may be corroboration in the sense lawyers use that 

word; but it need not be so if its effect is to make the jury sure that there has been no mistaken 

identification ... 
311

 

 

Sexual cases / accomplices 

The effect of the abolition of the corroboration rule, was considered in R v Makanjuola; R v Easton.
312

 

The trial judge was invited to give the full corroboration warning in a case of sexual assault despite the 

statutory abrogations. He refused. On appeal Taylor LCJ  held that, in certain cases the trial judge has 

a discretion to give a warning on the dangers of convicting on the unsupported evidence from certain 

witnesses, particularly those who may be tainted with an improper motive or where there is proved 

dishonesty in some respect. He gave the following guidance:
313

  

 

(3) In some cases, it may be appropriate for the judge to warn the jury to exercise caution 

before acting upon the unsupported evidence of a witness. This will not be so simply because 

the witness is a complainant of a sexual offence nor will it necessarily be so because a 

witness is alleged to be an accomplice. There will need to be an evidential basis for 

suggesting that the evidence of the witness may be unreliable. An evidential basis does not 

include mere suggestion by cross-examining counsel.  

 

Other warnings 

The idea of warning a jury also holds good for witnesses in ‘analogous’ cases.
314

 The latter category 

includes co-defendants, witnesses tainted by improper motive and witnesses of bad character.
315

  

 

Co-defendants (lead authority: R v Knowlden and Knowlden
316

) – the judge has a discretion as to what 

to say to the jury. At minimum, he should give a clear warning to treat the evidence of co-defendants 

against one another with care because each has their own interest. 

 

Witnesses tainted by improper motive (see R v Beck)
317

 – broadly speaking the approach depends on 

the facts of the case. It may extend to witnesses motivated by jealousy, spite, financial advantage, 

revenge. A particularly acute form of this category are ‘cell confessions’ where the Crown relies on the 
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evidence of an untried prisoner.
318

 Interestingly, such evidence was admissible and the Court said that 

not every case required a warning.  

 

Witnesses of bad character - in R v Spencer, Hailsham LC recommended that judges must always 

warn juries of evidence of witnesses of ‘admittedly bad character ... in whatever terms they think 

appropriate to the case.’
319

 The content of any warning is down to the discretion of the judge.
320

 It is to 

be crafted in light of the issues in the case, the nature of the bad character and the evidence in the 

case. As with R v Turnbull, the judge should advise the jury of the ‘special need for caution.’ 

 

Directions on evidence that is capable of support 

Whilst there is no rule for a judge to explain to a jury in relation to corroboration, there are judicial 

directions that have developed to ensure that juries approach certain evidence fairly before deciding 

whether it is capable of supporting an allegation. Some examples are evidence that there was a 

complaint (recent or delayed), distress and lies. 

 

Complaint 

By s120 Criminal Justice Act 2003, evidence that an alleged victim complained about the subject in 

hand, is admissible as evidence. This can be a recent or a delayed complaint. The judge will remind a 

jury that this is not independent evidence but, nonetheless, complaint evidence can support an 

allegation. In relation to delayed complaints in sexual cases, judges also direct a jury that experience 

shows that people do delay complaining for various reasons (usually tailored to the reasons given by 

the witness). Evidence of repeated complaints is often restricted out of fairness.
321

 

 

Distress 

Evidence of the complainant’s distress is also admissible, and not to be considered of little weight, as 

long as the jury is directed to be sure it is genuine before using it to support the allegation.
322

 

 

Lies  

English law allows lies by a defendant to be used as supporting evidence, but only where the jury is 

directed that it should be satisfied that the lie related to something other than the defendant’s 

response to the allegation:  
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To be capable of amounting to corroboration the lie told out of court must first of all be 

deliberate. Secondly it must relate to a material issue. Thirdly the motive for the lie must be a 

realisation of guilt and a fear of the truth. The jury should in appropriate cases be reminded 

that people sometimes lie, for example, in an attempt to bolster up a just cause, or out of 

shame or out of a wish to conceal disgraceful behaviour from their family. Fourthly the 

statement must be clearly shown to be a lie by evidence other than that of the accomplice who 

is to be corroborated, that is to say by admission or by evidence from an independent 

witness.
323

 

 

This applies to lies told in Court as well as out, plus lies told by others.
324

 It would be over-simplifying 

the matter to state that this direction is used every time a defendant lies: It is unnecessary if a lie is 

used to discredit a witness;
325

 It is unnecessary and may confuse a jury where there is simply a 

conflict of evidence;
326

  

 

Verdicts 

In order to convict, the standard is beyond a reasonable doubt. A jury of 12 (majority can be 10:2) is 

usually directed that they should be ‘sure’ of guilt before they convict and that nothing less will do. A 

jury is directed to reach a unanimous verdict. The Practice Direction (Criminal Proceedings: 

Consolidation),
327

 states the following: 

 

Majority Verdicts 

IV.46.1 It is very important that all those trying indictable offences should, so far as  possible, 

adopt a uniform practice when complying with section 17 of the Juries Act 1974, both in 

directing the jury in summing-up and also in receiving the verdict or giving further directions 

after retirement.  So far as the summing-up is concerned, it is inadvisable for the judge, and 

indeed for advocates, to attempt an explanation of the section for fear that the jury will be 

confused. Before the jury retires, however, the judge should direct the jury in some such 

words as the following:  

 

“As you may know, the law permits me, in certain circumstances, to accept a verdict 

which is not the verdict of you all. Those circumstances have not as yet arisen, so that 

when you retire I must ask you to reach a verdict upon which each one of you is 

agreed. Should, however, the time come when it is possible for me to accept a 

majority verdict, I will give you a further direction.”  
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A majority direction can be given after a minimum of two hours and ten minutes but it is not a bare 

majority. At least ten members of the jury must agree (this can go down to 9:1 if two jurors have been 

discharged during the course of a trial).  

 

Appeal  

By virtue of s2 Criminal Appeal Act 1968, the principal question for the Court of Appeal in the 

determination of an appeal against conviction is whether the conviction is unsafe:  

 

Subject to the provisions of this Act, the Court of Appeal –  

Shall allow an appeal against conviction if they think that the conviction is unsafe; and 

Shall dismiss such an appeal in any other case. 

 

The wrongful exclusion of admissible evidence or wrongful inclusion of inadmissible evidence will lead 

to the quashing of a conviction if the error means that the conviction is unsafe. That remains true even 

if the appellant’s advocate failed to object to the admission of the evidence when it was adduced. But 

the fact that the advocate did not object to the evidence will be a factor in determining whether its 

admission was sufficiently prejudicial to render the conviction unsafe.
328

  

 

The exercise of discretion has to be decided in the context of each case and on its own particular 

facts.
329

 It follows from this that the Court of Appeal will not lightly interfere with judicial exercise of the 

discretion. It was held that the Court of Appeal will not interfere unless the judge has failed even to 

consider exercise of discretion, in which case the appeal court may exercise its own discretion;
330

 or 

he has erred in principle, or there is material on which he could properly have arrived at his 

decision.
331

  

 

The Court of Appeal has often said that it will not interfere to quash a conviction on the basis of an 

erroneous exercise of discretion save in very limited circumstances.
332

 The prospects of an appeal 

succeeding in relation to a matter in the judge’s discretion are much improved if there has been a 

failure to exercise the discretion or a failure to take relevant factors into account, or the judge has 

taken irrelevant factors into account in the exercise of his discretion.
333

 Occasionally, the Court of 

Appeal has suggested a wider approach to its function of reviewing the exercise of the judge’s 

discretion. In McCann,
334

 the Court of Appeal said that the review was not limited to cases in which a 
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trial judge had erred in principle or where there was no material on which the decision he reached 

could properly have been arrived at. If necessary, the court could examine afresh the relevant facts 

and circumstances in order to exercise a discretion by way of review where the judge’s ruling may 

have resulted in an injustice to the appellants. 
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Australia 

 

As with other common law jurisdictions, the law of Australia allows a conviction on the testimony of a 

single witness. Certain classes of witnesses such as sexual assault complainants
335

 and 

children
336

were, at one time, considered to be inherently unreliable. In Bromley v The Queen, it was 

noted:  

 

The courts have had experience of the reasons why ... [children and sexual assault 

complainants] may give untruthful evidence wider than the experience of the general public, 

and the courts have a sharpened awareness of the danger of acting on the uncorroborated 

evidence of such witnesses.
337

  

 

As a result, Australian common law required corroboration warnings to be given by trial judges to 

juries in respect of the evidence of an accomplice, sexual assault complainants and child witnesses. In 

contemporary Australia, as elsewhere, corroboration warnings about the potential unreliability of 

certain categories of witness have come to be regarded as discriminatory and based on prejudice, 

rather than empirical evidence.
338

 All Australian jurisdictions have now abolished some or all 

requirements for a mandatory corroboration warning. In Queensland, Western Australia and all other 

uniform evidence legislation jurisdictions, warnings are either exclusively at the trial judge’s discretion 

or expressly prohibited in relation to all three categories of witness.
339

 Furthermore, all remaining 

jurisdictions have effectively barred the delivery of a generalised corroboration warning in relation to 

complainants in sexual cases
340

 and child witnesses.
341

 A warning remains mandatory in the Northern 

Territory, South Australia and Victoria in relation to evidence given by an accomplice.
342

  

 

The approach taken, in terms of legislation, has been to move from a focus on classes of witness to 

the reliability of categories of evidence. Section 164 Evidence Act 1995 confirms that neither 

corroboration nor a requirement that a trial judge warn the jury of the dangers of acting upon 

uncorroborated evidence is necessary. Section 165 identifies categories of evidence which are 

deemed to be unreliable: 
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(a) evidence in relation to which Part 3.2 (hearsay evidence) or 3.4 (admissions) applies;  

(b) identification evidence;  

(c) evidence the reliability of which may be affected by age, ill health (whether physical or 

mental), injury or the like;  

(d) evidence given in a criminal proceeding by a witness, being a witness who might 

reasonably be supposed to have been criminally concerned in the events giving rise 

to the proceeding;  

(e) evidence given in a criminal proceeding by a witness who is a prison informer;  

(f) oral evidence of questioning by an investigating official of a defendant that is 

questioning recorded in writing that has not been signed, or otherwise acknowledged 

in writing, by the defendant;  

(g) in a proceeding against the estate of a deceased person --evidence adduced by or on 

behalf of a person seeking relief in the proceeding that is evidence about a matter 

about which the deceased person could have given evidence if he or she were 

alive.
343

  

 

Absent from the list are complainants in sexual cases, but it includes categories corresponding to the 

‘accomplice’ and ‘child witness’ classification, albeit more broadly described. The latter category 

includes, 'all evidence, the reliability of which may be affected by age, ill health (whether physical or 

mental) injury, or the like.'
344

 In a case where the section applies, judges are required: 

 

(a)        to warn the jury that the evidence may be unreliable; 

(b) to inform the jury of matters that may cause the evidence to be unreliable; and, 

(c)       to warn the jury of the need for caution in determining whether to accept the evidence, 

and the appropriate weight to be given to it.  

 

The enactment does not employ the word corroboration nor oblige a trial judge to warn jurors of the 

dangers of convicting on the basis of uncorroborated evidence, indeed it expressly provides that 'no 

particular form of words' is required. Further, the requirement applies only where a party expressly 

requests that the judge provides the jury with a warning
345

 and a judge can to decline to give it where, 

'there are good reasons for not doing so.’
346

 

 

This legislative approach might be thought to mark the end of requirements for jury warnings in 

relation to the absence of corroboration or judicial comment on the potential unreliability of evidence 

(save for the prescribed categories). However, in a series of decisions, the Australian High Court has 

marked out for itself a significant and continuing role in regulating potentially unreliable evidence, 
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which is said to arise from its inherent duty to prevent miscarriages of justices. Section 165(5) of the 

legislation expressly reserves 'any other power of the judge to give a warning to, or to inform, the jury.' 

The legislation has been held by the Court not to remove obligations imposed on trial judges under the 

common law, to give appropriate warnings 'necessary to avoid the perceptible risk of miscarriage of 

justice arising from the circumstances of the case.'
347

   

 

The Australian High Court regards warnings as to the dangers of conviction, and explanations as to 

the reasons for potential unreliability, as mandatory whenever there is a risk of a miscarriage of 

justice.
348

 Indeed, where a defendant appeals a conviction, all appeal courts are required to determine 

whether the defendant has 'lost a real chance of an acquittal' by reason that the jury was not warned 

about a matter that it otherwise may have appreciated.
349

 Such warnings must be delivered regardless 

of whether they are requested during the trial.
350

 This requirement has the effect that trial judges must 

examine all evidence; identify any evidence which falls within a category mandated by the court; and 

finally, assess any evidence which may support an argument that the absence of a judicial warning 

may give rise to a miscarriage of justice. Specifically, where a warning is required with respect to a 

particular item of evidence, it has been held that a trial judge shall inform the jury that it must scrutinise 

the evidence with great care,
351

 and instruct the jury on every feature of the evidence which may affect 

its reliability.
352

  

 

Positive-identification evidence has often proved to be unreliable. This Court has insisted that 

where identification evidence, direct or circumstantial, represents a significant part of the proof 

of guilt of an offence, trial judges must warn juries not only of the potential unreliability of that 

evidence but also of any particular weaknesses in the evidence, in the case being tried. 

 

In the particular circumstances of the case it was held that 'mistakes made in admitting the worthless 

courthouse identification evidence and in failing to provide adequate and specific directions to the jury 

on the dangers of the identification evidence,' had not resulted in a miscarriage of justice. However, 

the case was said to:  

 

... [stand] as a warning of the need for continuing vigilance in the reception of identification 

evidence at trial, the provision of proper and detailed warnings related to the evidence when 

such evidence is received and the attention required by appellate courts to ensure that the 

stringent requirements of Australian law concerning identification evidence are fully complied 

with. 
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Moreover, the High Court held in Robinson v R
353

 that, despite abrogation of mandatory corroboration 

warnings in many Australian jurisdictions, the interests of justice may necessitate reference by the 

judge to other sources of evidence in the trial.  

 

... [the legislative provision] is not aimed at, and does not abrogate, the general requirement to 

give a warning whenever it is necessary to do so in order to avoid a risk of miscarriage of 

justice arising from the circumstances of the case, but is directed to the warnings required by 

the common law to be given in relation to certain categories of evidence. 

 

Such reference should be made so as to adequately inform the jury about matters considered relevant 

in the circumstances of the particular case. Such an approach requires juries to be cautioned where 

the successful prosecution of a case rests upon the evidence of a single witness. Accordingly in R v 

Murray it was held that: 

 

In all cases of serious crime it is customary for judges to stress that where there is only one 

witness asserting the commission of the crime, the evidence of that witness must be 

scrutinised with great care before a conclusion is arrived at that a verdict of guilty should be 

brought in; but a direction of that kind does not of itself imply that the witness' evidence is 

unreliable.
354

 

 

This approach extends to sexual offences, as can be seen from Longman v R: 

 

The jury should have been told that, as the evidence of the complainant could not be 

adequately tested after the passage of more than 20 years, it would be dangerous to convict 

on that evidence alone unless the jury, scrutinizing the evidence with great care, considering 

the circumstances relevant to its evaluation and paying heed to the warning, were satisfied of 

its truth and accuracy. To leave a jury without such a full appreciation of the danger was to risk 

a miscarriage of justice. The jury were told simply to consider the relative credibility of the 

complainant and the appellant without either a warning or a mention of the factors relevant to 

the evaluation of the evidence. That was not sufficient.
355

 

 

Notwithstanding the absence of a formal requirement for corroboration or corroboration warnings, the 

Australian judiciary has assumed responsibility for ensuring that the admission of potentially unreliable 

evidence does not result in a miscarriage of justice. This role requires not only identifying potential 

unreliable evidence for the jury, but also directing them, where appropriate, to sources of evidence 
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that might provide support for potentially unreliable evidence, distinguishing with precision between 

evidence capable of corroborating and evidence which does not amount to corroboration. 

 

The task faced by a trial judge was discussed in Regina v BWT,
356

 a sexual assault case: 

   

(a) It needs to be borne in mind that the direction presently under consideration is but one 

of a multitude of directions which now fall to be considered by a trial judge faced with 

the task of summing up to a jury in a sexual assault case. They include: 

 

(b) the Murray direction (R v Murray (1987) 11 NSWLR 12) to the effect that where there 

is only one witness asserting the commission of a crime, the evidence of that witness 

“must be scrutinized with great care” before a conclusion is arrived at that a verdict of 

guilty should be brought in;  

 

(c) The Longman direction (as reinforced in Crampton and Doggett), that by reason of 

delay, it would be “unsafe or dangerous” to convict on the uncorroborated evidence of 

the complainant alone, unless the jury scrutinizing the evidence with great care, 

considering the circumstances relevant to its evaluation and paying heed to the 

warning, were satisfied of its truth and accuracy; 

 

(d) The Crofts direction (Crofts v The Queen [1996] HCA 22; (1996) 186 CLR 427), if a 

jury is to be informed, in accordance with s 107 of the Criminal Procedure Act, that a 

delay in complaint does not necessarily indicate that the allegation is false, and that 

there may be good reasons why a victim of sexual assault may hesitate in 

complaining about it, then it should also be informed that the absence of a complaint 

or a delay in the making of it may be taken into account in evaluating the evidence of 

the complainant, and in determining whether to believe him or her (but not in terms 

reviving the stereotyped view that complainants in sexual assault cases are unreliable 

or that delay is invariably a sign of the falsity of the complaint: Crofts at 451); 

  

(e) The KRM direction (KRM v The Queen (2001) 75 ALJR 550) to the effect that, except 

where the evidence relating to one count charging sexual assault is admissible, in 

relation to another count or counts alleging a separate occasion of such an assault, 

the jury must consider each count separately, and only by reference to the evidence 

which applies to it; balancing that direction, where appropriate, by a reminder that if 

the jury has a reasonable doubt concerning the credibility of the complainant’s 

evidence on one or more counts, they can take that into account when assessing his 
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or her reliability on the other counts (see Regina v Markuleski [2001] NSWCCA 290 at 

paras 259-263); 

 

(f) Any warning which may be required by reason of a ruling that limits the use of 

evidence concerning a complaint, or delay in complaint, to the question of credibility 

(eg under s 108(3) of the Evidence Act as an exception to the credibility rule), or 

alternatively that allows it to be taken into account (under s 66 of the Evidence Act as 

an exception to the hearsay rule) as evidence of the facts asserted;  

 

(g) The Gipp warning (conveniently so called, although there was divided reasoning in 

Gipp v the Queen [1998] HCA 21; (1998) 194 CLR 106) concerning the way in which 

evidence of uncharged sexual conduct between an accused and a complainant can 

be taken into account as showing the nature of the relationship between them, but not 

so as to substitute satisfaction of the occurrence of such conduct for proof of the act 

charged; 

 

(f) Any warning that may be necessary in relation to the use of coincidence evidence 

(under s 98 Evidence Act) where the accused is charged in the one indictment with 

sexual assault against two or more complainants, requiring the jury to be satisfied 

beyond reasonable doubt first of the offences alleged in respect of one complainant, 

and then of the existence of such a substantial and relevant similarity between the two 

sets of acts as to exclude any acceptable explanation other than that the accused 

committed the offences against both complainants; 

 

(h) A BRS direction (BRS v The Queen [1997] HCA 47; (1997) 191 CLR 275) that where 

evidence revealing criminal or reprehensible propensity is admitted, but its use is 

limited to non propensity or tendency purposes, for example those considered proper 

in that case, then it is to be used only for those purposes and not as proof of the 

accused’s guilt. 

 

The court further remarked, with some understatement, that 'in combination with the other standard 

directions customarily given in a criminal trial ...  the trial judge is faced with a somewhat formidable 

task in sufficiently directing a jury in this category of case.'  

 

Despite legislative change, and never having had a general requirement for corroboration, Australian 

juries will often be directed in some detail as to evidence which is said to be corroborative and 

potentially supportive  of otherwise unreliable evidence. It could be argued with some force that the 

net result of the reforms has been the replacement of one set of complex legal rules with another. In 

the absence of formal rules, judicial intervention in the jury's traditional role of assessment of evidence 

has continued, necessitated by the obligation to guard against potential miscarriages of justice. 



 129 

Canada  

 

The evidence of a single witness is sufficient to support a conviction for any offence under Canadian 

law, other than treason, perjury or procuring a feigned marriage.
357

 In keeping with its common law 

heritage, until the early 1980s, Canadian law required mandatory warnings to be given to juries in 

relation to certain categories of witnesses not to rely on the witness unless they found corroboration 

for the evidence or were sure that it might safely be relied upon.
358

 

 

In Vetrovec v R,
359

 the Supreme Court of Canada asserted its power to depart from its previous 

decisions and abolished all rules concerning the warning against relying on the uncorroborated 

evidence of accomplices. This 'bold step of judicial reform,'
360

 had in due course, the effect of 

eliminating many other common law rules of corroboration. Delivering the judgment of the court, 

Dickson J addressed what was said to be the inadequacy of the common law rules on corroboration. 

Broadly speaking, the current practice of jury warnings was said to confuse the jury or was rejected by 

them as contrary to common sense. It was further contended that the Canadian law on corroboration 

did not serve as a safeguard against wrongful conviction. The inherent difficulty of developing more 

satisfactory corroboration rules required a more flexible, discretionary-based approach: 

 

There is nothing inherent in the evidence of an accomplice which automatically renders it 

untrustworthy. To construct a universal rule singling out accomplices then, is to fasten upon 

this branch of the law of evidence a blind and empty formalism. Rather than attempting to 

pigeon-hole a witness into a category and then recite a ritualistic incantation, the trial judge 

might better direct his mind to the facts of the case, and thoroughly examine all the factors 

which might impair the worth of a particular witness. If, in his judgment, the credit of the 

witness is such that the jury should be cautioned, then he may instruct accordingly. If, on the 

other hand, he believes the witness to be trustworthy, then, regardless of whether the witness 

is technically an 'accomplice' no warning is necessary.
361

 

 

Vetrovec came to be understood as having more general application. No particular category of witness 

required a warning. Where a caution was found to be necessary or appropriate, it need not be framed 

in technical or formulaic language. Nor must the judge include in the caution any legal definition of 

‘corroboration’ in explaining to the jury the type of evidence that is capable of supporting the testimony 

of the tainted witness. In cases where a witness’s testimony might be suspect, common sense might 
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require 'something in the nature of confirmatory evidence.' In some circumstances it would be 

sufficient for the trial judge to give 'a clear and sharp warning to attract the attention of the jurors to the 

risks of adopting, without more, the evidence of such witness.' In other circumstances, the trial judge 

ought to do more in terms of assisting the jury in deciding the reliance to be placed upon crucial 

witnesses. Fundamentally, the court emphasised that this 'general advice' was not to be taken as 

either, confined to accomplice witnesses, or as imposing a new and special burden on trial judges. 

Rather it represented a back-to-basics approach, merely setting out what was already considered to 

be the judge’s task: to sum up the available evidence in a manner both fair and helpful. Formal rules 

were to be avoided in the search for common sense. 

 

In R v G (B)
362

 it was put thus, ' … this Court has clearly rejected an ultra technical approach to 

corroboration and has returned to a common sense approach which reflects the original rationale for 

the rule and allows cases to be determined on their merits.'
363

 Yet in the years that followed, what 

was required in the application of common sense came to be given more content. In R v Sauvé  

four characteristics of a 'proper Vetrovec warning' were observed: 

 

(a) The evidence of certain witnesses is identified as requiring special scrutiny; 

(b) The characteristics of the witness that bring his or her evidence into serious question 

are identified; 

(c) The jury is cautioned that, although entitled to convict on the unconfirmed evidence of 

such a witness, it is dangerous to do so; and, 

(d) The jury is cautioned to look for other independent evidence which tends to confirm 

material parts of the evidence of the witness subject to the warning.
364

 

 

The subsequent case of R v Chenier
365

 affirmed that 'confirmatory evidence' should be evidence 

considered independent and reliable. Whilst such evidence does not need to confirm every aspect of 

the case it should rather corroborate significant parts of the evidence.
366

 The Supreme Court of 

Canada took the opportunity in R v Khela to approve the four elements of a Vetrovec warning. It 

emphasised that the decision in Vetrovec had been intended to remove corroboration warnings of their 

archaic and technical content but did not 'deprive an accused of the protection that the warning has 

historically been meant to provide.’ The dual purpose of the warning was said to be, 'first, to alert the 

jury to the danger of relying on the unsupported evidence of unsavoury witnesses and to explain the 

reasons for special scrutiny of their testimony; and second, in appropriate cases, to give the jury the 

tools necessary to identify evidence capable of enhancing the trustworthiness of those witnesses.'
367
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The decision in Khela was concerned with the adequacy of the fourth element of the warning, whether 

the jury had been given sufficient guidance on the kind of evidence that is capable of confirming the 

suspect testimony of an impugned witness. Common sense, on this occasion, was said to dictate that 

not all evidence presented at trial was capable of confirming the testimony of an impugned 

witness.What was required was that the items of confirmatory evidence should give comfort to the jury 

that the witness can be trusted in his or her assertion that the accused is the person who committed 

the offence. Materiality and independence from the Vetrovec witness were important. Most tellingly it 

was noted that: 

 

... the absence or presence of confirmatory evidence plays a key role in determining whether it 

is safe to rely on the testimony of an impugned witness Accordingly, the instruction to the jury 

must make clear the type of evidence capable of offering support. It is not sufficient to simply 

tell the jury to look for whatever it feels confirms the truth of a witness. It is not “overly 

formalistic” to ensure that triers of fact attain the appropriate level of comfort before convicting 

an accused on the basis of what has for centuries been considered unreliable evidence.
368

 

 

 

 

 

 

  

  

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

                                                
368

 [2009] SCR 4 paras 46-47. 


