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Foreword

JUSTICE has followed law making in the EU for many years, in particular the
development of cooperation in criminal matters. We have, as with all our work,
aimed to ensure that the rule of law is properly respected by these instruments,
access to justice is effectively afforded and human rights are not infringed. This
is a difficult task when 27 member states have a view, which until very recently
has been focussed solely on efficient ways to prosecute crime.

Many lawyers will be familiar with the European arrest warrant and assume that
EU criminal law is for specialists. In fact, EU activity has expanded into all areas
of procedure, from bail through to custody and almost everything in between.
These measures are slowly coming into force throughout the EU and we are now
beginning to see their impact.

With this guide we aim to introduce the EU in a simple and accessible way
so that busy practitioners can get to grips with what they need to know
quickly. In Chapter 3, we have identified three measures which we feel it is
important practitioners familiarise themselves with as they could arise at any
time during the course of day to day practice. These relate to freezing orders,
financial penalties, and of most importance, taking account of EU convictions
in domestic criminal proceedings. The latter has the potential for significant
impact on a defence where EU convictions are held.

We have set out the issues as we see them and provided the relevant materials
in the annex to allow practitioners to grapple with some of the issues that may
arise with these measures.

We hope that this guide will prove useful. Do let us know if it has been of
assistance since, as we set out in Chapter 2, there are many more instruments
on the way, which we could highlight in the future.

JUSTICE
June 2011
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Glossary

EU Member state: a member state of the European Union is a state that is
party to treaties of the European Union (EU) and has thereby undertaken the
privileges and obligations that EU membership entails.

Work programme: the multi-annual programme agreed in the European Council
which focuses the policies and legislation developed during its operation.

Soft law measures: agreements made that are not binding law.
Proposal: equivalent to a bill of legislation.

General approach: agreed amendments in the Council of the content of a
proposal which can then be sent to the European Parliament.

MEP rapporteur: a member of the European parliament who is a member of
a parliamentary committee and appointed by that committee to report on a
proposal.

Plenary sessions: the European Parliament sitting in plenary in Strasbourg.
Parliamentary committees hold sessions in Brussels.

Regulation: a legislative act of the EU that becomes immediately enforceable as
law in all member states simultaneously.

Directive: a legislative act of the EU which requires member states to achieve a
particular result without dictating the means of achieving that result.

Advocate general: act in the Court of Justice of the European Union, presenting
in open court impartial and independent opinions in cases.

Council decisions: a soft law measure that comes into force in all member
states simultaneously. Available for the Council to make agreements under the
former Treaty of the European Union and continuing under the Lisbon Treaty
for specific areas of law making.

Framework decisions: a legislative act of the EU which requires member states
to achieve a particular result without dictating the means of achieving that
result. The mechanism of making law under the old Treaty of the European
Union and continuing under the Lisbon Treaty for specific areas of law making.
Distinguished from directives because they are not enforceable.
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Chapter 1 - Introduction to the EU -
The EU Institutions and Law Making

The main law making institutions of the EU are the European Commission,
the European Council, the Council of Ministers, the European Parliament,
and the European Court of Justice. This first chapter sets out the roles of these
institutions, their responsibilities and operation and the European legislative
process. It then considers the structure of lawmaking under the treaty system
and its potential impact, with a particular focus on the UK.

European Commission - responsible for the day to day operation of the EU.
In almost all matters the Commission makes proposals for new legislation and
reviews the implementation and effectiveness of that legislation. It does this
following the agreement of a ‘work programme’ proposed in the Commission
and passed in the European Council. In the area of Justice and Home Affairs,
the priorities are set out under the Stockholm Programme which operates
between 2009 and 2014. The work programme develops out of a consultation
process, instigated by the Commission, with member states and civil society,
and sometimes expert groups. A Commissioner is responsible for the running of
each area of activity in the EU. There are 27, one appointed from each member
state.

European Council - comprises heads of state from each EU member state
which meet to discuss high level issues affecting the EU such as the economy,
climate change and international concerns. The European Council adopts the
most significant legislative acts such as treaties, and issues work programmes,
statements and recommendations to shape the development of the Union.

Council - consists of the relevant minister from each EU member state for the
area concerned. For example, in justice matters, the ministers of justice from
each EU member state attend meetings. The Council meets four times a year to
discuss the passage of legislation and soft law measures on how the EU will agree
to proceed on an issue, such as the Handbook on the European arrest warrant.
It holds working parties where experts from EU member states’ government
departments meet to discuss the development of an instrument as proposed by
the Commission. These working parties feed their progress into the meetings
of the relevant Council to try and reach agreement on the text of the proposed
legislation. Once this ‘general approach’ is reached, the text as amended will
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pass to the European Parliament for its consideration, (though in practice the
European Parliament will already have been considering the text in parallel with
the Council). The Council is responsible for adoption of legislation following
co-decision with Parliament. It operates through rolling six month Presidencies
of the member states. The working party meetings will be chaired by relevant
civil servants and Council meetings by ministers from the presiding member
state. Each Presidency will decide its own priorities, in accordance with the
Working Programme that applies during its term.

In the area of cooperation in criminal matters, one third of the Council (i.e.
7 member states) can propose legislation in addition to the Commission. The
same process of adoption of the legislation will apply. However, the Commission
is obliged to consult with the member states and civil society when it is
considering proposing legislation. It will prepare a green paper in advance and
following the replies it will then conduct an impact assessment of the costs and
benefits of the proposal using an outside agency. The Council is not required
to do the same.

European Parliament — comprises elected representatives of each EU member
state (MEPs). It has 20 committees covering each area of legislative activity.
The Civil Liberties, Justice and Home Affairs committee considers most of the
proposals on Justice and Home Affairs instruments, but the committees on
legal affairs, human rights and women and gender equality may also consider
the same proposal where it is relevant to their concerns. An MEP rapporteur is
appointed to report to the Committee. Once agreement on amendment to the
text is reached in the Committee, the proposal goes to the floor of the Parliament
at plenary sessions held in Strasbourg. When an agreed version is ready, this
will be sent back to the Council to consider the proposed amendments. This
process can happen up to three times before the Commission is called in to
try and mediate and then if nothing can be resolved the proposal has to be
shelved. In practice, there are regular meetings of the rapporteur and Presidency
representative (who will lead the Council discussions for their six month term)
to try and ensure the proposal is agreed in the first round.

Once the proposal is finally agreed it will be adopted by the Council. If it is a
regulation, it will have direct effect from the date specified in the text. If it is a
directive, the member states will have to implement it by way of domestic law
by the date specified. The domestic law must follow the nature and purpose of
the EU law but does not have to be identical to it.
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Court of Justice of the European Union - Once the legislation comes into
force, the Court of Justice has a role in interpreting the legislation. The Court
consists of a general court and a referral court, the European Court of Justice
(ECJ). A judge is appointed from each EU member state to each court. The ECJ
operates with eight Advocates General. Member states can bring actions against
the EU institutions to the General Court and it can hear matters as between the
EU institutions. The Commission can bring infringement proceedings to the
ECJ against a member state where it considers the state to have failed to comply
with EU law. Domestic courts can make preliminary references to the ECJ for
interpretation of a law to assist in a domestic case.

The Treaty System

The European Union was established in 1958 by the European Economic
Community (EEC). Its founding members (the European Coal and Steel
Community (ECSC)) comprised of six member states. Since then, the former
treaty base developed until the Treaty of Nice (2003) in which 15 member
states approved the accession to the EU of a further 17 member states. The EU
therefore now consists of a total of 27 EU member states.

As a result of this expansion, the former legal framework of the EU was
considered unworkable for the size and diversity of the modern day Union.
The Lisbon Treaty took six years to draft (inclusive of the Constitutional Treaty
proposal which was rejected at member state referendums) and aims to make the
EU more efficient, transparent and effective.

Under the old treaty base, the three ‘pillar’ system provided different procedures
for the proposal, scrutiny and adoption of law depending upon which pillar was
engaged. The third pillar evolved to deal with cooperation on matters which
member states were not yet comfortable to give up national sovereignty in,
namely criminal justice matters. Law passed under the third pillar was called
Union law, whereas the more integrated law in the first and second pillars was
referred to as Community law. The third pillar had three main distinctions to
the other pillars:

1. The European Parliament had co-decision in Community law but not
Union law. In the third pillar, the Parliament only had to be consulted by
the Council, whereas in the other pillars, co-decision (the process outlined
above) was necessary for legislation to be passed. In reality, the Council
barely considered the views of the Parliament.
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2. lLaw was passed by way of council and framework decisions not
regulations and directives (though case law from the EC] gave them a
similar legal function, see for example Pupino'). The Court of Justice only
had jurisdiction to hear cases if a member state actively signed up to it.
In the majority of cases, including in the UK, this was not done and very
few legislative acts in the area of criminal cooperation were reviewed by
the Court.

3. The passage of legislation required unanimity of votes in the Council.
Under Community law, qualified majority voting (QMV) applied.

The Lisbon Treaty makes structural changes to the Treaty on the European
Union (TEU) and introduces the Treaty on the Functioning of the European
Union (TFEU). It creates new policy areas in which it affirms action will be taken
—such as climate change. The main changes are as follows:

e All reference to Community law has been removed in favour of
Union law, thereby resolving the prior confusion.

e The EU will become a signatory to the European Convention
on Human Rights and the TEU incorporates the Charter of
Fundamental Rights. It should be noted that the UK, Poland and the
Czech Republic have a curious protocol which applies to the operation
of the Charter. On one view, it is simply a restatement of the contents
of the Charter - that it will only apply to Union and not wholly
domestic law. On another view it takes most of the operation of the
Charter away by stating that domestic courts cannot declare any law
incompatible with the Charter. We await interpretation of the Protocol
by the EC]J.

e Laws will now have to be deposited in national parliaments for
consideration before the legislative process at EU level begins. The
Treaty provides a two month period for national parliaments to raise
objections to a proposal if they consider that the proposal does not
accord with subsidiarity (action only where it is more effective at EU
rather than national level). If one third of national parliaments object,
then the proposal will be sent back for review by the Commission
(the ‘yellow card’). If a majority of national parliaments oppose a

1 C-105/03 Criminal Proceedings against Maria Pupino [ 2005] ECR 1-5285

11
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Commission proposal, and national governments or MEPs agree, then
it can be struck down completely (the ‘orange card’).

A Citizen’s Initiative has also been created whereby one million
people throughout a significant number of member states can invite
the Commission to propose a legal initiative. The mechanism for how
this will work is under development.

New positions of office have been created: the President of the
European Council and the High Representative of the Union for
Foreign Affairs and Security. The first will be appointed for a once
renewable term of two and a half years. The President now represents
the EU, as if he is a head of state, when the European Council meets
and in external relations. The aim of this position is to afford greater
continuity of policy priorities and law making between each six month
presidency and also to create a representative for the international
community to identify with. The High Representative is the vice-
president of the Commission and merges the current positions of High
Representative for the Common Foreign and Security Policy and the
External Relations Commissioner. This role is also designed to bring
greater coherence to the EU’s external action. She chairs the Council
of ministers on foreign affairs and represents the Union’s position in
these areas at international meetings.

Title IV to the TFEU on Justice and Home Affairs is subsumed into
the general law of the Union and the pillar system is abolished.
Co-decision is re-named ‘ordinary legislative procedure’ and applies
to all law making, save for operational policing matters, defence and
taxation decisions (which remain under the former system). Any
decision will use the pre-Lisbon third pillar procedure (called the
‘special procedure’).

The option to create a European public prosecutor is provided
in order to combat crimes affecting the financial interests of the
Union. Any decision will use the pre-Lisbon third pillar procedure
(called the ‘special procedure’).

Qualified Majority Voting (‘QMV’) applies to the adoption of
legislation. 55% of the member states will have to approve a measure
(that being 15 or more member states) accounting for 65% of the EU’s
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population before a measure can be passed. A blocking minority must
be at least four member states. Where measures cannot be agreed, an
enhanced co-operation system has been created for groups of member
states to act in an area between themselves without binding the other
member states.

e Transitional measures apply to Title IV of the TFEU which mean
that the current laws will remain in force until 2014, but after
that date they will become regulations or directives, and subject
to the same enforcement mechanisms as the old Community law
instruments (i.e. the jurisdiction of the Court under Protocol 36 and
infringement proceedings brought by the Commission). The UK and
Ireland have a separate protocol of operation in this area (Protocol
21). These member states can now decide whether to opt in to a
legislative instrument (which extends the opt-out the UK has in the
area of asylum and immigration). Under Protocol 36, with respect
to the existing instruments we have until six months prior to their
transition to decide whether we want to continue to engage with
them once the full Union law applies. If not, we will opt out of all
existing instruments. The Stockholm Programme incorporates review
of all existing measures with a view to the Commission proposing
new instruments where necessary prior to transition. Prior to 2014,
where amending instruments are agreed without our cooperation,
there will need to be a review of whether the system is workable with
us operating under the old instrument. Denmark has opted out of all
Title IV measures and will therefore no longer cooperate after 2014.

Thoughts on the Treaty Amendments

The move to the ordinary legislative procedure in Justice and Home Affairs
(JHA) is perhaps a double edged sword. Unanimity was useful to block passage
of instruments which did not accord with national policy, the rule of law and
fundamental human rights principles, but also blocked measures which were
essential (such as procedural safeguards). Majority voting will ensure that
legislation is passed which is more representative of the member states. Some
countries will lose votes in the adjusted weights (e.g. Ireland) but others will
gain votes (e.g. the UK). Hopefully with the scrutiny of national and European
parliaments this will favour the rule of law, but measures which may not be
considered necessary or appropriate for one member state can no longer be easily
blocked (though of course the UK and Ireland can still exercise their opt out).

13
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Once passed, interpretation and transposition of JHA law in the UK will be open
to the jurisdiction of the Court, a frustrating omission from the prior framework.
Through the principle of direct effect, nationals will be able to rely upon any
rights granted in a regulation or directive before the national court. Where the
UK has not implemented a directive (which will still have to be transposed into
national law, whereas a regulation will be binding without transposition), it will
not be able to pass any law that is inconsistent with the directive. Equally, the
role of the CJEU will be significant for the UK where it has not had any operation
previously. Whilst the House of Lords and subsequently the UK Supreme Court
have looked to the reasoning of the ECJ in their decision making, litigants will
be able to request cases be decided by the ECJ rather than the domestic final
court. This has already occurred in relation to interpretation of Protocol 30 on
the application of the Charter; Judgment of the ECJ is pending in the case of
Saeedi v Secretary of State for the Home Department. Other member states did take
the jurisdiction of the court and there are at least some instructive judgments
concerning cases from Italy, Belgium and Germany about the operation of
criminal cooperation measures (see chapter 2).

The Citizen’s Initiative may simply pay lip service to the idea of allowing the
public a greater say, and in practice is likely to be rarely used. It may prove
a helpful tool for interest groups, such as environmental and human rights
campaigners however, though it is not clear how the proposed law will fit into
the legislative timetable already progressing at EU level.

The newly created offices of President and High Representative do not
particularly weald power but are rather spokespersons for policy initiatives
agreed by the Council. If these roles are clearly adhered to there should be no
confusion as to their standing in the international arena. Herman van Rompuy
and Baroness Ashton appear to be fulfilling their respective roles without
expanding their remit and trampling on national sovereignty.

Overall, in JUSTICE's view, the Lisbon Treaty will afford greater democratic
scrutiny of the EU institutions. Accountability to Strasbourg and law making
which accords with the Charter on Fundamental Rights should also mean more
responsible law making. The greater scrutiny of legislation at both national and
EU parliamentary levels will help to address the democratic deficit, so long as
the proposed measures are afforded proper parliamentary time to ensure that all
parties can fully engage in the discussions. The EU Scrutiny Committee already
carries out this role for the House of Commons and the EU Sub-Committee for
the House of Lords in the UK. However, notwithstanding these committees,
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public awareness in the UK of EU law making can only be described, at best, as
minimal.

15
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Chapter 2 - Introduction to
Cooperation in Criminal Matters

The third pillar was created as an exceptional arrangement to allow EU member
states to retain their national sovereignty over criminal justice matters, but
recognised the need for cooperation between member states to combat cross
border crime (which had increased with the opening of the borders). Abolition
of the third pillar has not changed the jurisdiction for law in this area to be
adopted, but it has changed the method of adoption and enforcement (as set
out in Chapter 1). It does mean that criminal procedural law is now an intrinsic
part of EU law making.

Law in this area continues to be based on the principle of mutual recognition
of judgments and judicial decisions. Pursuant to article 83 of the Treaty on
the Functioning of the European Union (TFEU), the European Parliament and

Council are only entitled to adopt measures to:

a. lay down rules and procedures for ensuring recognition throughout the
Union of all forms of judgments and judicial decisions;

b. prevent and settle conflicts of jurisdiction between member states;

c.  support the training of the judiciary and judicial staff;

d. facilitate cooperation between judicial or equivalent authorities of the
member states in relation to proceedings in criminal matters and the
enforcement of decisions.

However, article 82(2) TFEU now allows for some harmonising laws rather than
just procedural measures in specific areas so as to facilitate mutual recognition.
The laws must concern:

a. mutual admissibility of evidence between member states;

b. the rights of individuals in criminal procedure;

c. the rights of victims of crime;
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d. any other specific aspects of criminal procedure which the Council has
identified in advance by a decision. For the adoption of such a decision,
the Council shall act unanimously after obtaining the consent of the
European Parliament.

Equally, article 83 allows for the establishment of minimum rules concerning
the definition of criminal offences and sanctions in the areas of particularly
serious crime with a cross border dimension (which result from the nature or
impact of such offences or from a need to combat them on a common basis).
The areas of crime are listed in the article as terrorism, trafficking in human
beings and sexual exploitation of women and children, illicit drug trafficking,
illicit arms trafficking, money laundering, corruption, counterfeiting of means
of payment, computer crime and organised crime. The Council may adopt a
decision identifying other areas of crime where developments have found them
to fall within the remit of article 83. As in article 82, such a decision must be
adopted unanimously after obtaining the consent of the Parliament.

So far, the UK has exercised its option to opt into most key measures presented.
A notable exception is the proposal for a directive on trafficking in human
beings. The instrument gives rights to victims which would create enforceable
powers domestically. This was perceived as a step too far for the UK. However,
the progress of the proposal is being kept under review and it seems likely that
the UK will opt in sometime in the future. Ireland has not opted in to the
proposal for a directive on a European Investigation Order (EIO), but did agree
an earlier measure on a European evidence warrant which was supposed to
come in to force in January 2011. Because negotiations have been progressing
on the new EIO, few member states have implemented the previous directive
concerning evidence gathering. It is not clear whether Ireland and Denmark
(which as explained in Chapter 1 has a complete opt out) will be obligated to
implement the evidence warrant or simply be bound by earlier mutual legal
assistance instruments.

Instruments passed under the old third pillar forming the
acquis (that is, the instruments comprising the law) on
criminal procedure

Prior to the passage of laws under the former Nice Treaty, which provided for
mutual recognition in the form of so called ‘framework decisions’, general
conventions and actions were agreed between member states. These attempted
to provide more streamlined regimes for cross border cooperation than the
widely optional Council of Europe conventions. These instruments remain

17



JUSTICE ) EU Criminal Procedure

18

largely in force despite the passage of a number of framework decisions in the
area. They are the Convention on Mutual Assistance in Criminal Matters (O]
2000 C 197/1) and subsequent Protocol to May 2000 Convention on Mutual
Assistance in Criminal Matters (O] 2001 C 326/1) as well as the Schengen
Convention (Convention implementing the Schengen Agreement of 14 June
1985, OJ 2000 L 239/19) which has sections on raising and answering alerts
for arrest warrants, missing persons and property. The UK has opted in to the
criminal procedure elements of the Convention.?

Framework Decisions began to be passed after the Nice Treaty. They were
designed to make action under the recognised ‘third pillar’ more effective.
They were used to align the laws and regulations of the member states to
increase cooperation between member states. Framework Decisions are similar
to directives, in that they are binding on the member states as to the result to
be achieved and leave the form and methods to the national authorities. They
differ in that they are not produced through th same interpretative obligations
e same legislative procedure and are not enforceable (see Chapter 1). There are
now 15 instruments either in force or due to be implemented:

Instruments in Force

1. Framework Decision 2001/220/JHA on the status of victims in criminal
proceedings (O] 2000 L 82/1)

2. Framework Decision 2001/500/JHA on proceeds from crime (O] 2001 L
182/1)

3. Framework Decision 2002/584/JHA on the European arrest warrant and
surrender procedures (O] 2002 L 190/1)

4.  Framework Decision 2003/577/JHA on the execution of orders freezing
property or evidence (O] 2003 L 196/45)

5. Framework Decision 2005/214/JHA on the application of the principle of
mutual recognition to financial penalties (O] 2005 L 76/16)

2 Joint Actions between 1996 and 2000 were passed on a range of areas such as money laundering and proceeds
of crime, human trafficking and exploitation of children, and the creation of a European Judicial Network. The
Actions were a consensus that member states would, generally, make arrangements by way of national law to
either assist or not impede cooperation in these areas.
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6. Framework Decision 2005/212/JHA on confiscation of crime-related
proceeds, instrumentalities and property (O] 2005 L 68/49)

7. Framework Decision 2006/783/JHA on the application of the principle of
mutual recognition to confiscation orders

8. Framework Decision 2008/675/JHA on taking account of convictions in
the member states of the EU in the course of new criminal proceedings
(O) 2008 L 220/32)

9. Framework Decision 2008/978/JHA on the European evidence warrant (O]
2008 L 350/72) - this instrument has not been implemented in most member
states as a result of ongoing negotiations for its replacement.

10. Framework Decision 2009/299/|HA amending Framework Decisions
2002/584/JHA, 2005/214/JHA, 2006/783/JHA, 2008/909/|JHA and
2008/947/JHA, thereby enhancing the procedural rights of persons and
fostering the application of the principle of mutual recognition to decisions
rendered in the absence of the person concerned at the trial (O) 2009 L
81/24) — Italy does not have to implement this FD until 1 January 2014

Instruments Adopted but not yet due for implementation

11. Framework Decision 2008/909/JHA on the application of the principle
of mutual recognition to judgments in criminal matters imposing
custodial sentences or measures involving deprivation of liberty for the
purpose of their enforcement in the EU (O] 2008 L 327/27) — deadline for
implementation 5 December 2011

12. Framework Decision 2008/947/JHA on the application of the principle of
mutual recognition to judgments and probation matters with a view to
supervision of probation measures and alternative sanctions (O] 2008 L
327/27) - deadline for implementation 6 December 2011

13. Framework Decision 2009/315/JHA on the organisation and content of
the exchange of information extracted from the criminal record between
member states (O) 2009 L 93/23) - deadline for implementation 27 April
2012

19
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14.

15.

Framework Decision 2009/829/JHA on the application, between Member
States of the European Union, of the principle of mutual recognition
to decisions on supervision measures as an alternative to provisional
detention (O] 2009 L 294/20) — deadline for implementation 1 December
2012

Framework Decision 2009/948/|JHA on prevention and settlement of
conflicts of jurisdiction in criminal matters (O] 2009 L 328/42) — deadline
for implementation 15 June 2012

Instruments passed under the Lisbon Treaty
The ratification of the Lisbon Treaty was officially completed by all member

states of the European Union on 13 November 2009 and came into force on 1%

December 2009. Since then only one directive in this area has been passed (on
20 October 2010):

Directive 2010/64 on the right to interpretation and translation in
criminal proceedings (O] 2010 L 280/1)

Instruments before the EU Council and Parliament

Member state initiative for a directive on a European protection order
(OJ 2010 C 69/5)

Member state initiative for a directive on a European investigation
order (OJ 2010 C 165/22)

Proposal for a directive on the right to information in criminal
proceedings (COM (2010) 392, 20 July 2010)

Proposal for a directive on the right of access to a lawyer in criminal
proceedings and on the right to communicate upon arrest (COM(2011)
326/3, 8th June 2011)

Proposal for a directive establishing minimum standards of the rights,
support and protection of victims of crime (COM(2011) 275, 18th
May 2011)

Instruments expected in 2011/12
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. Proceeds of crime;
e Enforcement of financial penalties;
e  Green paper on pre-trial detention

Because much work in this area took place under the third pillar and few
countries acceded to the jurisdiction of the Court of Justice of the EU, there
have been few decisions interpreting the operation of the law. Only 12 cases
have been heard in Luxembourg on issues arising under the Conventions
or cases. The most important have been the Advocates for the World case?
confirming that the European arrest warrant conforms to the legal principles of
the EU - though on the understanding that it would be applied proportionately,
which arguably has since not been the case. In Pupino* the court confirmed
that framework decisions have the same interpretative obligations as directives,
namely that they are binding upon member states, as to their nature and
content, but the form is for the domestic legislature to decide. The decision on
the Schengen Convention also confirms that the principle of double jeopardy
applies to decisions to discontinue prosecutions where guilt has been admitted
and an out of court disposal is made, as well as final decisions following trial.

The only instrument in force which has actually been taken up by all member
states is the European arrest warrant. This is seen as successful with over 15,000
requests for surrender being made between member states in 2010. Member
states have been reluctant to take up other measures and with no powers to
enforce compliance, the Commission has only been able to issue critical reports.
However, there is gradually starting to be more uptake of the financial penalties,
confiscation and compensation measures.

Many questions remain outstanding about concepts such as what is criminal
law for the purposes of the cooperation in this area? Does mutual recognition
actually work as a compromise or is it going to be necessary to harmonise some
principles if cooperation is to be properly effective? It is also unclear what
ongoing role the Mutual Legal Assistance Convention and its Protocol will
continue to have. With the Lisbon Treaty bringing in the jurisdiction of the
Court of Justice, the instruments that are adopted will be open to consideration

3 Case C-303/05 Advocaten voor de Wereld VZW v Leden van de Ministeraad [2007] ECR 1-3633 (ECJ)
4 C-105/03 Criminal Proceedings against Maria Pupino [2005] ECR 1-5285
5 C-187/01 and C-385/01 Gozutok and Brugge [2003] ECR i-1345
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and we may see answers to these questions coming from the Court which has
thus far been unable to express its view.
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Chapter 3 - EU Instruments affecting
general criminal practice

The increasing activity in the EU area of freedom, security and justice is such
that it is no longer the subject area of specialist lawyers. Increasingly measures
are being passed that affect general criminal practice. The three we have selected
below are in force and general criminal practitioners should be aware that they
could come across their application in day to day practice.

Framework Decision 2003/577/JHA on the execution of orders
freezing property or evidence

This framework decision is implemented by the Crime (International
Co-operation) Act 2003 (CICA). It allows for requests to secure evidence or
subsequent confiscation of property (article 1 of the Framework Decision). The two
terms are widely defined: Evidence is objects, documents or data which could
be produced as evidence in criminal proceedings (article 2(e)). Property can
be of any description whether corporeal, incorporeal, movable or immovable,
and legal documents and instruments evidencing title to or interest in such
property, which is considered the proceeds of an offence, or equivalent value, or
constitutes the instrumentalities or object of an offence (article 2(d)). It is not
therefore ‘freezing’ in the sense that we would normally understand, but rather
search and seizure which may come before any domestic court and affect any
person concerned with the materials requested.

Ss 10 to 12 deal with requests to other countries from the UK (domestic freezing
orders). Under s10(1), when requesting evidence from abroad, the constable in
England and Wales, or procurator fiscal in Scotland must satisfy the court that:

a. that proceedings in respect of a listed offence have been instituted or such
an offence is being investigated,

b. that there are reasonable grounds to believe that there is evidence in a
participating country which satisfies the requirements of subsection (3),

and

c. that a request has been made, or will be made, under section 7 for the
evidence to be sent to the authority making the request
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A listed offence is one set out in article 3(2) of the framework decision. This lists
32 offences which are not subject to a double criminal check (i.e. whether the
offence is a crime in the UK), if they are punishable by a custodial sentence of a
maximum period of at least three years.

Subsection (3) then further specifies that the evidence to be secured in the other
country is:

a. on premises in the other country specified in the application

b. s likely to be of substantial value (by itself or with other evidence) to the
proceedings or investigation

c. is likely to be admissible and

d. is not subject to legal privilege.

Once made, the judge must send the order to the Secretary of State for
transmission together with the information set out in the certificate in the
annex to the framework decision (which includes the purpose for the order,
precise details of the property or evidence to seize, and details of the person(s)
to whom the freezing order relates).

There is no requirement to notify a person before the transmission is made. The
only way of challenging an order is to apply for a variation or revocation of
the order under s12 as a person affected by the order (s12(2)(d)), which would
presumably not be known by that person until the order had been executed in
the other country and the evidence or property had been seized.

Where a request comes to the UK, ss20 to 27 apply. S20 explains that an overseas
freezing order is to protect, pending transfer, evidence in the UK which may
be used in proceedings or an investigation in the other country. The order
must have been made by a criminal court, prosecutor or other authority which
has the function to make such orders (s20(3). It must relate to either criminal
proceedings instituted or a criminal investigation for a listed offence in that
country (s20(4)) and be accompanied by a valid certificate (s20(5)). The court
must consider the order once received of its own initiative. However, it must
give the chief officer of police, or procurator fiscal in Scotland an opportunity
to be heard, but not a person affected by the order (s21(5)). Under ss(6) and
(7) the court can only decide not to give effect to the order if:
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e The person whose conduct is in question were charged in the
participating country with the offence to which the overseas freezing
order relates or in the United Kingdom with a corresponding offence,
he would be entitled to be discharged under any rule of law relating
to previous acquittal or conviction; or

e Giving effect to the overseas freezing order would be incompatible
with any of the Convention rights (within the meaning of the Human
Rights Act 1998).

Therefore, the court must decide, without representations from the affected
person, whether the order would breach the rule against double jeopardy or
whether their human rights would be infringed. This is a very difficult task
without knowledge of the circumstances of the affected person.® The court can
issue a search and seizure warrant under s22(1) or a production order under
$22(2)-(5). S24 then requires the police to retain the evidence seized until the
court gives a notice authorising it to either be sent to the other country or to
release it following application under s25.

$25 provides that the court can authorise release of the material seized by
the police on application by the police/procurator fiscal or an affected person
where it is satisfied that the conditions under s21(6) or (7) are made out, or
the order has ceased to have effect in the other country. It seems therefore
that the affected person will come to know of a seizure only once the warrant
is affected by the police. It is only then that they will have the opportunity to
make representations.

S26(1) contains a further power by which a court may refuse to issue a warrant
where the material consists of or includes items subject to legal privilege,
excluded or special procedure material (as defined in PACE and in Scotland,
chapter 3 to part 8 of the Proceeds of Crime Act 2002). The provision does not
give a power to the court to refuse the request for an order from the foreign
court, but where there is privileged material it would seem to have this effect
indirectly.

There is little in the framework decision or CICA about how the material will
be treated once transferred to the requesting country, nor how data protection

6 For a treatment of similar issues under s15 CICA see R (on the application of Hafner, and Hafner and
Hochstrasser) v Westminster Magistrates Court, and Australian Securities and Investments Commission, [2008]
EWHC 524 (Admin) where it was found that the district judge did not properly consider the article 8 right to
privilege contained in business documents.
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rules will apply. The only reference is in article 10(2) which states that mutual
assistance rules will apply to the submission and process of evidence on
transfer. The measures have the potential for wide reaching effect. As of 215t
January 2011, twenty four member states had brought the framework decision
into force.” There is no information available about how many requests have
been made. The instrument will be superseded by the European investigation
order when it is finally adopted, and the anticipated proposal for a directive
on proceeds of crime, which will be subject to the Lisbon Treaty enforcement
mechanisms.

Framework Decision 2005/214/JHA on the application of the principle of
mutual recognition to financial penalties

This measure was implemented by the Criminal Justice and Immigration Act
2008. A financial penalty is a fine, compensation order, surcharge or other sum
payable by virtue of the enactments set out in s80(5). A fines officer (pursuant to
Schedule 5 to the Courts Act 2003, as amended by s80(1)) or a designated officer
for a magistrates’ court pursuant to s80(2) can issue a certificate requesting
enforcement of a fine in another EU country provided the person is normally
resident or has property or income in another member state than the UK. The
Lord Chancellor must then send the certificate with the order imposing the fine
to that other member state (s80(3)).

Where another member state requests payment from the UK, the Lord
Chancellor must forward the certificate and decision imposing the penalty
to the appropriate local justice area and specify whether he thinks that any
grounds for refusal apply (s 84). The procedure in Northern Ireland is set out
in ss82, 83 and 87. Scotland is not covered by the legislation. The relevant
magistrates’ court must then decide whether to enforce the penalty in the UK.
Schedule 18 sets out when a penalty is suitable:

e If the person is normally resident in England, Wales or Northern
Ireland

e If the person is not normally resident but has property or a source of
income here

7 Council general secretariat, Implementation of the Framework Decision of the Council of the European Union
of 22 July 2003 (2003/577/JHA) on the execution in the European Union of Orders freezing property or evidence,
16921/1/10 (Brussels, 21 January 2011)
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If it is suitable, the court must then consider whether any grounds for refusal
apply. The grounds are set out in Schedule 19 to the act and encompass:

e  Double jeopardy, either in the UK or another member state

e An offence not recognised in the UK, or in the EU framework list
which for this instrument covers 46 offences, without any sentencing
restriction

e  Extra territorial offences which the UK would not by way of domestic
law be able to prosecute

e  The age of criminal responsibility in the UK has not been reached (i.e.
the person is a child under 10 years old)

e  The certificate does not confirm whether the principle of ne bis in idem
was upheld

e The financial penalty is for less than 70

As with freezing orders, it seems that some of the grounds will be difficult for a
magistrates’ court to make out without assistance from the affected person, in
particular double jeopardy and ne bis in idem. If the court decides to allow the
penalty, domestic legislation will apply as appropriate (pursuant to s85(6) and
(7): either part 3 to the Magistrates’ Courts Act 1980 (MCA), Schedules 5 and
6 to the Courts Act 2003 or related subordinate legislation) as if it were a sum
adjudged to be paid by a magistrates’ court. This will allow for dispensation of
immediate payment, variation, remittance, warrant of distress and committal
as in any domestic matter. It should be possible to argue on an application
for remittance under s85 MCA that grounds for refusal do in fact apply. If
the court is satisfied that this is the case, it would have the power to remit
payment of the fine, despite having accepted the responsibility to enforce the
fine. What the court cannot do, however, is go behind the penalty once it is
satisfied that there are no grounds for a refusal. A challenge to the imposition
of the penalty must be made to the issuing court in the other EU member state.
This will need to be undertaken by the affected person or a lawyer instructed
for them in that country.
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As of 21% January 2011, the framework decision is in force in 23 member states.?
There is no information available as to how often it is used. The measure may,
once properly enforced, provide an alternative to the use of the European arrest
warrant for the non payment of fines. To this end it is a welcome measure. The
measure is also to be superseded by a further measure this year which will be
subject to the Lisbon Treaty enforcement mechanisms (see Chapter 1).

The approach in both instruments of only giving a role to the defence after an
order has been made is probably not the best way of giving effect to mutual
recognition instruments, since a successful application by the affected person
after the order has been enforced will require the UK to rescind its earlier
indication to the other member state that it will assist. Unless a hearing is built
in prior to the decision to execute the request there is no way of ensuring that
the affected person’s position is fully known.

Framework Decision 2008/675/JHA:

Taking account of convictions in the course of new criminal
proceedings

In Kordansinky [2006] EWCA Crim 2984 the Court of Appeal made clear that
foreign convictions could be used in the course of a trial in England and Wales
provided they are accepted by the defendant or can be proved to the satisfaction
of the court. There is nothing objectionable about that on a case by case basis.

However, the recent EU Framework Decision on taking account of convictions
in the course of new criminal proceedings (the Framework Decision) obliges
domestic courts to take into consideration the prior convictions of defendants
from other EU member states whenever they consider domestic criminal
proceedings. Article 3 of the Framework Decision states that member states shall
ensure that in criminal proceedings, previous convictions handed down against
a defendant in other members states are taken into account in the same way as
national convictions. UK domestic legislation pertaining to the consideration
of criminal convictions pre-trial (bail and mode of trial), during trial (bad
character) and post conviction (sentence) has been amended to fulfil the
Decision’s requirements by way of section 144 and Schedule 17 of the Coroners
and Justice Act 2009 (CJA) and s71 and schedule 4 of the Criminal Justice and
Licensing (Scotland) Act. We concentrate on the CJA provisions below but the
same considerations will apply to the Scottish legislation.

8 Council general secretariat, Implementation of the Framework Decision of the Council of the European Union of
24 February 2005 (2005/214/JHA) of the application of the principle of mutual recognition to financial penalties,
16924/2/10 (Brussels 21 January 2011)
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This throws up all sorts of considerations for the effective defence of a person
who holds convictions from other EU countries.

From one perspective by setting a criteria whereby previous convictions are
taken into account, the legislation requires the courts to ensure that there will
not be double jeopardy in a case which could be tried in more than one member
state (as any conviction will be made known through this process). However,
this will require consideration by the courts of whether the same facts occurred
in the previous convicted crime as the one that is now being indicted. As we will
see below, that exercise is not going to be an easy one.

Historical Development

Previously, articles 13 and 22 of the Council of Europe’s European Convention
on Mutual Assistance in Criminal Matters 1959 (and its subsequent protocol)
provided for the exchange and use of criminal records. However, there
were three major problems with the Convention: rapidly identifying the
member states where individuals have already been convicted, obtaining that
information quickly and simply, and understanding the information provided.
The EU then legislated to attempt to grapple with these problems by way of
Council Decision 2005/876/JHA on the exchange of information extracted
from the criminal record (O] 2005 L 322/33). This provides that if a member
state convicts a national of another member state, that information must be
transmitted to any other member states of which the person holds nationality.
Information can also be requested about convictions from any other member
state for use in particular criminal proceedings, and a reply to that request is to
be provided within ten days.

The UK Central Authority for the Exchange of Criminal Records (UKCA-ECR)
was set up pursuant to the 2005 Council Decision to deal with the transmission
of records. It receives the records from other member states, translates them into
English and finds the equivalent UK offence. The UKCA-ECR is currently engaged
in a European Commission funded project to ensure that equivalent offence
codes are established throughout the EU, to make it possible to easily apply
foreign convictions in a domestic trial. Following Council Decision 2009/316/
JHA on the establishment of the European Criminal Records Information System
(ECRIS) (O] 2009 L 93/33) by 7 April 2012 member states will be required to start
applying the equivalence codes set out in the annex to that 2009 Decision when
transmitting convictions. Member states will also have to submit information
about criminal offences and types of sentences to the Council to compile a
manual for practitioners to use in applying the Decisions.
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Despite this legislative reform, whilst information has been shared, there
has been no consensus between member states as to how convictions from
other member states should be used. The EU has sought to resolve this in the
Framework Decision so as to ensure that the effects of a conviction handed down
in another member state are equivalent to the effect of a national conviction,
thereby putting the citizens of Europe on an equal footing.

Applying the Framework Decision

It should be noted that under the CJA, not all areas of criminal procedure will
be required to take account of EU convictions immediately, such as mode of trial
decisions for either way offences or community orders following convictions
where a fine was imposed. These will be included at a later date.

A Ministry of Justice circular issued to the CPS and police® advises that the
amendments will not make major changes, but rather clarify that foreign
convictions can be used in the course of criminal proceedings. This is because
the circular distinguishes between the discretion to obtain the foreign record in
the first place and the obligation, once information is known, to use it. This is a
carefully nuanced distinction. What the circular does not make clear is that once
the police are in receipt of the foreign convictions, the CPS is now obligated by
way of the legislation to use them in all subsequent prosecutions. It also does
not explain that through the operation of UKCA-ECR, records concerning UK
nationals are increasingly containing their foreign convictions.

The circular does observe that there have historically been practical challenges
around the ability of some countries to provide information in enough detail
and in sufficient time so as to enable its use in the court case for which it was
requested. It is comforting to know that the CPS will be obliged to disclose
records early, in order to enable any necessary challenges to be made. It is
envisaged that the convictions will appear on the usual PNC record provided
with advanced disclosure. The circular also notes the resource and cost issues
associated with making checks on information transmitted from other member
states. It is clear that a decision as to whether or not it is appropriate to make
an overseas record check will need to be taken on a case-by-case basis, and in
each case on the basis of all the information available and bearing in mind any
local policy or guidance. The circular suggests, however, that there is a benefit
to using the records of EU convictions and that checks should definitely be
considered in homicide or rape cases, particularly Crown Court matters where

9 Ministry of Justice Circular 2010/12, Implementation of section 144 and Schedule 17 of the Coroners and Justice
Act 2009.
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an indeterminate sentence for public protection is a possibility, a burglary or
class A trafficking case (as a result of the sentencing implications with these
offences), and where there might be similar offences for the purposes of bad
character. This suggests that the CPS in these cases will actively request the
police to carry out checks where there is a possibility of EU convictions but none
are shown on the PNC print out.

The judiciary has estimated that the uptake of the amendments will be slow,
since in most cases there will be little interest in whether EU convictions exist.
Ultimately because this is a pre-Lisbon Treaty legislative act, the European
Commission has no jurisdiction to bring infringement proceedings against
the UK for not following the legislation to the letter. However, given the UK'’s
involvement in the development of ECRIS it would be surprising if the measure
were not complied with. Furthermore, once the proposed future interaction of
records systems comes online in 2012, the framework decision is bound to have
an increasing impact.

Challenging the use of EU convictions

The first issue to be aware of is that the convictions will have to be proved by
obtaining a certificate of the ‘proper officer’ of the foreign court (see Para 13 to
the Schedule CJA). Section 73(3) of PACE is amended to provide a description
of the ‘proper officer’ as the clerk of the court, that clerk’s deputy or any other
person having custody of the court record. The old method will still apply
in proving convictions from non-EU States — that is, authenticated copies of
convictions, sealed by the appropriate foreign court will be required pursuant to
section 7 of the Evidence Act 1851 (R v Mauricia [2002] EWCA Crim 676).

Defence lawyers should consider going behind the certificates to check their
veracity. It is not clear who a proper officer will be in other jurisdictions and
there may be faults in the way the certificate is authenticated. Ultimately, by law,
the prosecution will have to prove that the proper officer signed the certificate.
However, given that this is a mutual recognition instrument, the domestic courts
are likely to be reluctant to question the veracity of the certificate, in a similar
way as the extradition courts have been reluctant to question the purposes of
request to surrender under the European arrest warrant.

The framework decision does not waive the requirement of double criminality
and therefore the prosecution will be required to show that the offence is
equivalent to one which could have been committed in England and Wales
at the time the offence was committed. Whilst the certificate will refer to the
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relevant law in the other member state, the offence stated may be very different
to a domestic understanding of the offence. Time will therefore be needed for
the prosecution to show the offence is the same as recognised by our criminal
law, through obtaining information about the conduct giving rise to the
conviction. Delay for this reason, particularly where a client is remanded in
custody, could be used in argument to prevent the EU conviction being taken
into account. It should be remembered that it is for the prosecution to prove a
conviction, not for the defence to agree it (cf. R v Hanson [2005] 2 Cr. App. R.
21, where Lord Justice Rose considered that relevant circumstances of previous
convictions would generally to be capable of agreement and, subject to the
trial judge’s ruling as to admissibility, would be put before the jury by way of
admission.)

Sections 74 and 75 PACE are also amended to enable foreign convictions with
respect to non-defendants. The same concerns as above will apply in terms of
proving these.

With respect to admitting bad character evidence, all the gateways still apply.
The test under s103 Criminal Justice Act has been expanded to include
convictions outside of England and Wales by ss(7) and (8):

(7) Where—

(a) a defendant has been convicted of an offence under the law of any country
outside England and Wales (“the previous offence”), and

(b) the previous offence would constitute an offence under the law of England
and Wales (“the corresponding offence”) if it were done in England and Wales
at the time of the trial for the offence with which the defendant is now charged
(“the current offence”), subsection (8) applies for the purpose of determining
if the previous offence and the current offence are of the same description or
category.

(8) For the purposes of subsection (2)—
(a) the previous offence is of the same description as the current offence if the

corresponding offence is of that same description, as set out in subsection

(4)(a);
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(b) the previous offence is of the same category as the current offence if the
current offence and the corresponding offence belong to the same category
of offences prescribed as mentioned in subsection (4)(b).

Therefore, the judge will have to reach a decision in both law and fact as to
whether the foreign conviction is of the same description or category as the
offence at trial. Without sufficient evidence to show this it will be very difficult
for a judge to decide that ss(7) or (8) are satisfied. In addition, prosecutors will
have to provide their applications in good time to allow defence representatives
suitable time to challenge the use of the foreign convictions at trial Certificates
simply confirming the conviction will be insufficient to enable bad character
to be admitted. How then is the description of the offence going to be proved?
PNC descriptions are often used in domestic cases to verify the ingredients of
a conviction in minor cases, but where the admission is challenged, the case
papers from the prior offence are often required. The prosecution may have
difficulties obtaining these, particularly in English.

Note that this section applies to anywhere outside the UK, not just the EU. The
justification for this is that the gateways provide scrutiny of the convictions
before they are admitted and prior convictions from other countries may prove
relevant in the course of a trial. The justification assumes that the application of
EU convictions in other areas of the trial process will not be afforded the same
level of scrutiny.

In our view, when considering bail (which seems to apply only so s25 Criminal
Justice and Public Order Act 1995 cases), mode of trial (when the provisions are
in force) and sentencing, in establishing the actual equivalence of the offences
to domestic matters and what the offences entailed, the same considerations
will nevertheless have to be met as with bad character. In particular with
sentencing, seriousness and the question of whether custodial sentences ought
to be imposed (in relation to domestic burglary and Class A drug trafficking
pursuant to s143 of the CJA and ss110, 111 and 113 of the Powers of Criminal
Courts (Sentencing) Act 2000 respectively) will require proper review of those
prior EU convictions.

Defence lawyers wishing to raise doubt in relation to any use of the foreign
convictions may need the assistance of a lawyer in the country where the
conviction was imposed. This is particularly so where the defendant challenges
the veracity of the conviction. If your client is legally aided, you should apply
to the Legal Services Commission for expert assistance from the foreign lawyer.
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Remember, article 6 ECHR applies in ensuring a fair trial takes place. Article
47(3) of the Charter of Fundamental Rights is also engaged because the request
concerns the operation of EU law (article 51(1)): Legal aid shall be made available
to those who lack sufficient resources in so far as such aid is necessary to ensure
effective access justice.

If you are going to raise arguments about the application of foreign law in your
domestic case, either through the use of an expert in the other member state
or legal texts, be ready to use the hearsay provisions of the Criminal Justice Act
2003 to do so.
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Chapter 4 - Practical issues arising
from the legislation

Terminology concerning the EU institutions and law making can be difficult to
understand. We have attempted to explain some of this for you in this guide and
provided a glossary at the beginning.

Furthermore, laws from the EU, particularly the framework decisions and, post-
Lisbon Treaty, directives are implemented in the UK in a very piecemeal fashion,
often at the back of a lengthy criminal justice act with little reference to the EU.
It is therefore difficult to know what is coming into force, and when. The UK
legislation, whilst giving effect to the EU laws may not implement exactly what
the EU measure says. In these circumstances it is necessary to look at the EU
measure for guidance and interpretation. This means knowing where to look for
the EU measures as well as the domestic ones.

Despite the goal of mutual recognition, there are still many differences between
the criminal justice systems of EU member states and it is not easy to find
common ground. Length of pre-trial detention, sentences and proceedings
generally can differ markedly. Equally, offences can hold great importance in
some member states which are not even recognised in others, e.g. xenophobia,
holocaust denial, abortion, cashing cheques to name a few.

Often in these cross border matters, even where they are dealt with solely by
the courts here, such as the three pieces of legislation mentioned in chapter 3,
obtaining the necessary evidence to make submissions on behalf of an affected
person or defendant can be very difficult.

Witnesses

It may be necessary to obtain evidence from abroad to support a point where
one of these instruments is in issue. If a witness is willing to attend it is possible
to call them in person (if you can obtain funding from the LSC to cover it). It
might be possible to apply to admit their evidence as hearsay where they cannot
attend, for example, where they are an expert advising on the law or practice
and their evidence is not challenged. Where witness evidence is challenged, the
Crown is unlikely to accept a written statement. It might be possible to make
an application for witness evidence to be heard through a live link — they would
still be attending in this instance, and it would be less costly than having them

35



JUSTICE ) EU Criminal Procedure

36

attend in person. The conditions for this are set out in s32 of the Criminal
justice Act 1988.

Where the witness is unwilling to attend a witness summons can be served
by direct postal transmission (the Mutual Legal Assistance Convention article
5(1) says that this is the most appropriate method). Pursuant to ss3-6 CICA the
courts in the UK will serve the process/citation by direct post. Ss4 and 6 provide
for service in accordance with ‘arrangements’ made by the Secretary of State
or Lord Advocate where the address is unknown, service by post has not been
effective or there are good reasons for thinking it will not be effective. These
arrangements will involve a letter of request for assistance from the crown
prosecutor/procurator fiscal to the relevant authority in the other member
state. However, there are no rules on when service must be effected and often
it will not be prioritised by the other EU member state. As such, it is possible
that it may not even take place until after the trial! Equally, ss3 and 5 CICA
make clear that there is no obligation to comply with the summons. As such, a
person cannot be held in contempt where they do not answer process or citation
served overseas. If they are unwilling to attend, it may be possible get a written
statement and apply under the hearsay rules for it to be admitted.

Real Evidence

Real evidence is much more accessible as it is not subject to questions as to
credibility, though it will still be necessary to ensure a chain of custody in
relation to where the evidence came from. Where the Crown seeks to rely on
evidence from abroad, the fact that is may have been obtained unlawfully (i.e.
through covert surveillance) will not necessarily make it inadmissible in the UK
courts. That will depend on whether the police officers gathering the evidence
can be shown to have acted in bad faith (Daniel Redmond (2009) 1 Cr App R
25).

Useful Links
EU law is difficult to follow and difficult to find if you don’t know where to look.
However, there are a number of websites which can help:

Information about EU law and other EU member states
https://e-justice.europa.eu/home.do?plang=en&action=home The ejustice portal
was created in 2009 and is a very good starting point for understanding EU law
and the laws of other member states. It also provides links to facilities provided
in other member states as well as at EU level.
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EU Institutions

http://eur-lex.europa.eu/en/index.htm Eur-lex is the main place to go to find
laws once passed and reported in the official journal of the EU. Where a law has
been considered in the European Parliament, by a European Commission report
or in case law of the Court of Justice of the EU it will also be referred to here.

http://curia.europa.eu/jcms/jcms/j_6/ The eur-lex site will only give a summary
of a case. The full judgment and any opinion of the advocate general in the case
can be accessed from the Court of Justice’s website.

http://ec.europa.eu/prelex/apcnet.cfm?CL=en Law which is being considered by
the EU institutions is tracked by Pre-lex and will show you the progress made
together with proposed amendments by the Council and Parliament.

http://www.consilium.europa.eu/showpage.aspx?id=1279&lang=EN  The
Council website has a helpful search function (under the header ‘documents’)
for all documents deposited in the Council by member states or the general
secretariat. These will cover ongoing discussions about proposed legislation and
reports on implementation of legislation that has been passed.

http://ec.europa.eu/index_en.htm The European Commission provides general
information about the laws and policies it is involved with on these pages. It has
document depositories per subject matter.

http://europa.eu/index_en.htm General information about the EU can be found
here.

Networks

There are a number of organisations with cross EU activity which may be able
to provide contact details for lawyers or experts in other countries to provide
assistance in a domestic case. It is the aim of the ejustice portal that it will also
provide this service.

http://www.ecba.org The European Criminal Bar Association has members in
nearly all Council of Europe countries. It holds conferences twice a year and is
actively involved in a number of projects spanning multiple EU countries. It can
provide details of lawyers in other countries who may be able to offer assistance
in cross border matters.
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http://www.eucriminallaw.com/ The European Criminal Law Association UK
brings together lawyers, academics and others interested to discuss topical
issues in the field of EU criminal law. It regularly holds seminars and circulates
information amongst its members to promote awareness of relevant issues.

http://www.ejn-crimjust.europa.eu/ejn/ The European Judicial Network was set
up to enable mutual legal assistance and has many tools to assist with this as
well as information about the procedure concerning cross border instruments
in each member state.
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Appendix

We include here materials that we have referred to in this guide, and extracts from
the relevant parts of the current EU Treaties which it is helpful to understand
by way of background to the legislation. We also include the EU Charter of
Fundamental Rights. The most relevant articles for the area of criminal law are
articles 47 to 50 but others may be of useful application. It should be noted that
the Charter only applies when EU law is in issue however (article 51).
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Union, Title 1
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RESOLVED to establish a citizenship common to nationals of their countries,

RESOLVED to implement a common foreign and security policy including the progressive framing of a
common defence policy, which might lead to a common defence in accordance with the provisions
of Article 42, thereby reinforcing the European identity and its independence in order to promote
peace, security and progress in Europe and in the world,

RESOLVED to facilitate the free movement of persons, while ensuring the safety and security of their
peoples, by establishing an area of freedom, security and justice, in accordance with the provisions of
this Treaty and of the Treaty on the Functioning of the European Union,

RESOLVED to continue the process of creating an ever closer union among the peoples of Europe, in
which decisions are taken as closely as possible to the citizen in accordance with the principle of
subsidiarity,

IN VIEW of further steps to be taken in order to advance Furopean integration,

HAVE DECIDED to establish a European Union and to this end have designated as their
Plenipotentiaries:

(List of plenipotentiaries not reproduced)

WHO, having exchanged their full powers, found in good and due form, have agreed as follows:

TITLE I

COMMON PROVISIONS

Artice 1
(ex Article 1 TEU) (")

By this Treaty, the HIGH CONTRACTING PARTIES establish among themselves a EUROPEAN UNION,
hereinafter called ‘the Union’, on which the Member States confer competences to attain
objectives they have in common.

This Treaty marks a new stage in the process of creating an ever closer union among the peoples of
Europe, in which decisions are taken as openly as possible and as closely as possible to the citizen.

The Union shall be founded on the present Treaty and on the Treaty on the Functioning of the
European Union (hereinafter referred to as ‘the Treaties’). Those two Treaties shall have the same legal
value. The Union shall replace and succeed the European Community.

(') These references are merely indicative. For more ample information, please refer to the tables of equivalences between
the old and the new numbering of the Treaties.
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Artide 2

The Union is founded on the values of respect for human dignity, freedom, democracy, equality, the
rule of law and respect for human rights, including the rights of persons belonging to minorities.
These values are common to the Member States in a society in which pluralism, non-discrimination,
tolerance, justice, solidarity and equality between women and men prevail.

Artide 3
(ex Article 2 TEU)

1. The Union’s aim is to promote peace, its values and the we]l-being of its peoples.

2. The Union shall offer its citizens an area of freedom, security and justice without internal
frontiers, in which the free movement of persons is ensured in conjunction with appropriate
measures with respect to external border controls, asylum, immigration and the prevention and
combating of crime.

3. The Union shall establish an internal market. It shall work for the sustainable development of
Furope based on balanced economic growth and price stability, a highly competitive social market
economy, aiming at full employment and social progress, and a high level of protection and
improvement of the quality of the environment. It shall promote scientific and technological advance.

It shall combat social exclusion and discrimination, and shall promote social justice and protection,
equality between women and men, solidarity between generations and protection of the rights of the
child.

It shall promote economic, social and territorial cohesion, and solidarity among Member States.

1t shall respect its rich cultural and linguistic diversity, and shall ensure that Europe’s cultural heritage
is safeguarded and enhanced.

4. The Union shall establish an economic and monetary union whose currency is the euro.

5. In its relations with the wider world, the Union shall uphold and promote its values and
interests and contribute to the protection of its citizens. It shall contribute to peace, security, the
sustainable development of the Earth, solidarity and mutual respect among peoples, free and fair
trade, eradication of poverty and the protection of human rights, in particular the rights of the child,
as well as to the strict observance and the development of international law, including respect for the
principles of the United Nations Charter.

6. The Union shall pursue its objectives by appropriate means commensurate with the
competences which are conferred upon it in the Treaties.
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Atticle 4

1. In accordance with Article 5, competences not conferred upon the Union in the Treaties
remain with the Member States.

2. The Union shall respect the equality of Member States before the Treaties as well as their
national identities, inherent in their fundamental structures, political and constitutional, inclusive of
regional and local self-government. It shall respect their essential State functions, including ensuring
the territorial integrity of the State, maintaining law and order and safeguarding national security. In
particular, national security remains the sole responsibility of each Member State.

3. Pursuant to the principle of sincere cooperation, the Union and the Member States shall, in full
mutual respect, assist each other in carrying out tasks which flow from the Treaties.

The Member States shall take any appropriate measure, general or particular, to ensure fulfilment of
the obligations arising out of the Treaties or resulting from the acts of the institutions of the Union.

The Member States shall facilitate the achievernent of the Union’s tasks and refrain from any measure
which could jeopardise the attamment of the Union’s objectives.

Artide 5
(ex Article 5 TEQ)

1. The limits of Union competences are governed by the principle of conferral. The use of Union
competences is governed by the principles of subsidiarity and proportionality.

2. Under the principle of conferral, the Union shall act only within the limits of the competences
conferred upon it by the Member States in the Treaties to attain the objectives set out therein.
Competences not conferred upon the Union in the Treaties remain with the Member States.

3. Under the principle of subsidiarity, in areas which do not fall within its exclusive competence,
the Union shall act only if and in so far as the objectives of the proposed action cannot be
sufficiently achieved by the Member States, either at central level or at regional and local level,
but can rather, by reason of the scale or effects of the proposed action, be better achieved at
Union level.

The institutions of the Union shall apply the principle of subsidiarity as laid down in the Protocol on
the application of the principles of subsidiarity and proportionality. National Parliaments ensure
compliance with the principle of subsidiarity n accordance with the procedure set out in that
Protocol.

4. Under the principle of proportionality, the content and form of Union action shall not exceed
what is necessary to achieve the objectives of the Treaties.

The institutions of the Union shall apply the principle of proportionality as laid down in the Protocol
on the application of the principles of subsidiarity and proportionality.
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Artide 6
(ex Article 6 TEU)

1. The Union recognises the rights, freedoms and principles set out in the Charter of Fundamental
Rights of the European Union of 7 December 2000, as adapted at Strasbourg, on 12 December
2007, which shall have the same legal value as the Treaties.

The provisions of the Charter shall not extend in any way the competences of the Union as defined
in the Treaties.

The rights, freedoms and principles in the Charter shall be interpreted in accordance with the general
provisions in Title VII of the Charter governing its interpretation and application and with due regard
to the explanations referred to in the Charter, that set out the sources of those provisions.

2. The Union shall accede to the European Convention for the Protection of Human Rights and
Fundamental Freedoms. Such accession shall not affect the Union’s competences as defined in the
Treaties.

3.  Fundamental rights, as guaranteed by the European Convention for the Protection of Human
Rights and Fundamental Freedoms and as they result from the constitutional traditions common to
the Member States, shall constitute general principles of the Union’s law.

Artide 7
(ex Article 7 TEU)

1. On a reasoned proposal by one third of the Member States, by the Furopean Parliament or by
the Furopean Commission, the Council, acting by a majority of four fifths of its members after
obtaining the consent of the Furopean Parliament, may determine that there is a clear risk of a
serious breach by a Member State of the values referred to in Article 2. Before making such a
determination, the Council shall hear the Member State in question and may address
recommendations to it, acting in accordance with the same procedure.

The Council shall regulatly verify that the grounds on which such a determination was made
continue to apply.

2. The European Council, acting by unanimity on a proposal by cne third of the Member States
or by the Commission and after obtaining the consent of the European Parliament, may determine
the existence of a serious and persistent breach by a Member State of the values referred to in
Article 2, after inviting the Member State in question to submit its observations.

3. Where a determination under paragraph 2 has been made, the Council, acting by a qualified
majority, may decide to suspend certain of the rights deriving from the application of the Treaties to
the Member State in question, including the voting rights of the representative of the government of
that Member State in the Council. In doing so, the Council shall take into account the possible
consequences of such a suspension on the rights and obligations of natural and legal persons.
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The obligations of the Member State in question under this Treaty shall in any case continue to be
binding on that State.

4. The Council, acting by a qualified majority, may decide subsequently to vary or revoke
measures taken under paragraph 3 in response to changes in the situation which led to their
being imposed.

5. The voting arrangements applying to the European Parliament, the European Council and the
Council for the purposes of this Article are laid down in Article 354 of the Treaty on the
Functioning of the European Union.

Artide 8

1. The Union shall develop a special relationship with neighbouring countries, aiming to establish
an area of prosperity and good neighbourliness, founded on the values of the Union and
characterised by close and peaceful relations based on cooperation.

2. For the purposes of paragraph 1, the Union may conclude specific agreements with the
countries concerned. These agreements may contain reciprocal rights and obligations as well as
the possibility of undertaking activities jointly. Their implementation shall be the subject of
periodic consultation.

TITLE I

PROVISIONS ON DEMOCRATIC PRINCIPLES

Artide 9
In all its activities, the Union shall observe the principle of the equality of its citizens, who shall
receive equal attention from its institutions, bodies, offices and agencies. Every national of a Member
State shall be a citizen of the Union. Citizenship of the Union shall be additional to and not replace
national citizenship.

Artide 10
1. The functioning of the Union shall be founded on representative democracy.
2. Citizens are directly represented at Union level in the European Parliament.
Member States are represented in the Furopean Council by their Heads of State or Government and

in the Council by their governments, themselves democratically accountable either to their national
Parliaments, or to their citizens.

3. Every citizen shall have the right to participate in the democratic life of the Union. Decisions
shall be taken as openly and as closely as possible to the citizen.

4. Political parties at European level contribute to forming European political awareness and to
expressing the will of citizens of the Union.
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PART ONE
PRINCIPLES
Artice 1

1. This Treaty organises the functioning of the Union and determines the areas of, delimitation of,
and arrangements for exercising its competences.

2. This Treaty and the Treaty on Furopean Union constitute the Treaties on which the Union is
founded. These two Treaties, which have the same legal value, shall be referred to as ‘the Treaties”.

TITLE I

CATEGORIES AND AREAS OF UNION COMPETENCE

Article 2

1. ‘When the Treaties confer on the Union exclusive competence in a specific area, only the Union
may legislate and adopt legally binding acts, the Member States being able to do so themselves only
if so empowered by the Union or for the implementation of Union acts.

2. When the Treaties confer on the Union a competence shared with the Member States in a
specific area, the Union and the Member States may legislate and adopt legally binding acts in that
area. The Member States shall exercise their competence to the extent that the Union has not
exercised its competence. The Member States shall again exercise their competence to the extent
that the Union has decided to cease exercising its competence.

3. The Member States shall coordinate their economic and employment policies within
arrangements as determined by this Treaty, which the Union shall have competence to provide.

4. The Union shall have competence, in accordance with the provisions of the Treaty on European
Union, to define and implement a common foreign and security policy, including the progressive
framing of a common defence policy.

5. In certain areas and under the conditions laid down in the Treaties, the Union shall have
competence to carry out actions to support, coordinate or supplement the actions of the Member
States, without thereby superseding their competence in these areas.

Legally binding acts of the Union adopted on the basis of the provisions of the Treaties relating to
these areas shall not entail harmonisation of Member States’ laws or regulations.

6. The scope of and arrangements for exercising the Union’s competences shall be determined by
the provisions of the Treaties relating to each area.
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Article 3

1. The Union shall have exclusive competence in the following areas:

customs uniomn;

=

=2

the establishing of the competition rules necessary for the functioning of the internal market;
{c) monetary policy for the Member States whose currency is the euro;

(d) the conservation of marine biological resources under the common fisheries policy

(e) common commercial policy.

2. The Union shall also have exclusive competence for the conclusion of an international
agreement when its conclusion is provided for in a legislative act of the Union or is necessary to
enable the Union to exercise its internal competence, or in so far as its conclusion may affect
common rules or alter their scope.

Article 4

1. The Union shall share competence with the Member States where the Treaties confer on it a
competence which does not relate to the areas referred to in Articles 3 and 6.

2. Shared competence between the Union and the Member States applies in the following
principal areas:

{a) internal market;
(b) social policy, for the aspects defined in this Treaty;

(c) economic, social and territorial cohesion;

e

agriculture and fisheries, excluding the conservation of marine biological resources;
{e) environment;

(fy consumer protection;

(g) transport;

(h) trans-European networks;

i) energy;
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() area of freedom, security and justice;

(k) common safety concerns in public health matters, for the aspects defined in this Treaty.

3. In the areas of research, technological development and space, the Union shall have
competence to carry out activities, in particular to define and implement programmes; however,
the exercise of that competence shall not result in Member States being prevented from exercising
theirs.

4. In the areas of development cooperation and humanitarian aid, the Union shall have
competence to carry out activities and conduct a common policy: however, the exercise of that
competence shall not result in Member States being prevented from exercising theirs.

Artide 5

1. The Member States shall coordinate their economic policies within the Union. To this end, the
Council shall adopt measures, in particular broad guidelines for these policies.

Specific provisions shall apply to those Member States whose cutrency is the euro.

2. The Union shall take measures to ensure coordination of the employment policies of the
Member States, in particular by defining guidelines for these policies.

3. The Union may take initiatives to ensure coordination of Member States’ social policies.

Artide 6

The Union shall have competence to carry out actions to support, coordinate or supplement the
actions of the Member States. The areas of such action shall, at European level, be:

(a) protection and improvement of human health;

(b) industry:

(0) culture;

(d) tourism;

(e

education, vocational training, youth and sport;
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{fy civil protection;

(g) administrative cooperation.

TITLE I
PROVISIONS HAVING GENERAL APPLICATION

Article 7

The Union shall ensure consistency between its policies and activities, taking all of its objectives into
account and in accordance with the principle of conferral of powers.

Article 8
(ex Article 3(2) TEQ) (1)

In all its activities, the Union shall aim to eliminate inequalities, and to promote equality, between
men and women.

Article 9

In defining and implementing its policies and activities, the Union shall take into account
requirements linked to the promotion of a high level of employment, the guarantee of adequate
social protection, the fight against social exclusion, and a high level of education, training and
protection of human health.

Artide 10

In defining and implementing its policies and activities, the Union shall aim to combat discrimination
based on sex, racial or ethnic origin, religion or belief, disability, age or sexual orientation.

Artide 11
(ex Article 6 TEC)

Environmental protection requirements must be integrated into the definition and implementation of
the Union’s policies and activities, in particular with a view to promoting sustainable development.

(") These references are merely indicative. For more ample information, please refer to the tables of equivalences between

the old and the new numbering of the Treaties.
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Artide 12
(ex Article 153(2) TEQ)

Consumer protection requirements shall be taken nto account in defining and implementing other
Union policies and activities.

Article 13

In formulating and implementing the Union’s agriculture, fisheries, transport, internal market,
research and technological development and space policies, the Union and the Member States
shall, since animals are sentient beings, pay full regard to the welfare requirements of animals,
while respecting the legislative or administrative provisions and customs of the Member States
relating in particular to religious rites, cultural traditions and regional heritage.

Artide 14
(ex Article 16 TEQ)

Without prejudice to Article 4 of the Treaty on European Union or to Articles 93, 106 and 107 of
this Treaty, and given the place occupied by services of general economic interest in the shared values
of the Union as well as their role in promoting social and territorial cohesion, the Union and the
Member States, each within their respective powers and within the scope of application of the
Treaties, shall take care that such services operate on the basis of principles and conditions,
particularly economic and financial conditions, which enable them to fulfil their missions. The
Furopean Parliament and the Council, acting by means of regulations in accordance with the
ordinary legislative procedure, shall establish these principles and set these conditions without
prejudice to the competence of Member States, in compliance with the Treaties, to provide, to
commission and to fund such services.

Artide 15
(ex Article 255 TEQ)

1. In order to promote good governance and ensure the participation of civil society, the Union’s
institutions, bodies, offices and agencies shall conduct their work as openly as possible.

2. The European Parliament shall meet in public, as shall the Council when considering and
voting on a draft legislative act.

3. Any citizen of the Union, and any natural or legal person residing or having its registered office
in a Member State, shall have a right of access to documents of the Union’s institutions, bodies,
offices and agencies, whatever their medium, subject to the principles and the conditions to be
defined in accordance with this paragraph.
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General principles and limits on grounds of public or private interest governing this right of access to
documents shall be determined by the Furopean Parliament and the Counci, by means of
regulations, acting in accordance with the ordinary legislative procedure.

Each institution, body, office or agency shall ensure that its proceedings are transparent and shall
elaborate in its own Rules of Procedure specific provisions regarding access to its documents, in
accordance with the regulations referred to in the second subparagraph.

The Court of Justice of the Furopean Union, the European Central Bank and the European
Investment Bank shall be subject to this paragraph only when exercising their administrative tasks.

The European Parliament and the Council shall ensure publication of the documents relating to the
legislative procedures under the terms laid down by the regulations referred to in the second
subparagraph.

Artide 16
(ex Article 286 TEC)

1. Everyone has the right to the protection of personal data concerning them.

2. The European Parliament and the Council, acting in accordance with the ordinary legislative
procedure, shall lay down the rules relating to the protection of individuals with regard to the
processing of personal data by Union stitutions, bodies, offices and agencies, and by the
Member States when carrying out activities which fall within the scope of Union law, and the
rules relating to the free movement of such data. Compliance with these rules shall be subject to
the control of independent authorities.

The rules adopted on the basis of this Article shall be without prejudice to the specific rules laid
down in Article 39 of the Treaty on European Union.

Artide 17

1. The Union respects and does not prejudice the status under national law of churches and
religious associations or communities in the Member States.

2. The Union equally respects the status under national law of philosophical and non-confessional
organisations.

3. Recognising their identity and their specific contribution, the Union shall maintain an open,
transparent and regular dialogue with these churches and organisations.

54




EU Criminal Procedure ( JUSTICE

C 83/56 Official Journal of the European Union 30.3.2010

PART TWO
NON-DISCRIMINATION AND CITIZENSHIP OF THE UNION

Artide 18
(ex Article 12 TEQ)

Within the scope of application of the Treaties, and without prejudice to any special provisions
contained therein, any discrimination on grounds of nationality shall be prohibited.

The European Parliament and the Council, acting in accordance with the ordinaxy legislative
procedure, may adopt rules designed to prohibit such discrimination.

Artide 19
(ex Article 13 TEQ)

1. Without prejudice to the other provisions of the Treaties and within the limits of the powers
conferred by them upon the Union, the Council, acting unanimously in accordance with a special
legislative procedure and after obtaining the consent of the European Parliament, may take
appropriate action to combat discrimination based on sex, racial or ethnic origin, religion or
belief, disability, age or sexual orientation.

2. By way of derogation from paragraph 1, the European Parliament and the Council, acting in
accordance with the ordinary legislative procedure, may adopt the basic principles of Union incentive
measures, excluding any harmonisation of the laws and regulations of the Member States, to support
action taken by the Member States in order to contribute to the achievement of the objectives
referred to in paragraph 1.

Artidle 20
(ex Article 17 TEQ)

1. Citizenship of the Union is hereby established. Every person holding the nationality of a
Member State shall be a citizen of the Union. Citizenship of the Union shall be additicnal to and
not replace national citizenship.

2. Citizens of the Union shall enjoy the rights and be subject to the duties provided for in the
Treaties. They shall have, inter alia:

{a) the right to move and reside freely within the territory of the Member States;

(b) the right to vote and to stand as candidates in elections to the European Parliament and in
municipal elections in their Member State of residence, under the same conditions as nationals of
that State;
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(c) the right to enjoy, in the territory of a third country in which the Member State of which they
are nationals is not represented, the protection of the diplomatic and consular authorities of any
Member State on the same conditions as the nationals of that State;

(d) the right to petition the European Parliament, to apply to the European Ombudsman, and to
address the institutions and advisory bodies of the Union in any of the Treaty languages and to
obtain a reply in the same language.

These rights shall be exercised in accordance with the conditions and limits defined by the Treaties
and by the measures adopted thereunder.

Artide 21
(ex Article 18 TEC)

1. Every citizen of the Union shall have the right to move and reside freely within the territory of
the Member States, subject to the limitations and conditions laid down in the Treaties and by the
measures adopted to give them effect.

2. If action by the Union should prove necessary to attain this objective and the Treaties have not
provided the necessary powers, the European Parliament and the Council, acting in accordance with
the ordinary legislative procedure, may adopt provisions with a view to facilitating the exercise of the
rights referred to in paragraph 1.

3. Tor the same purposes as those referred to in paragraph 1 and if the Treaties have not provided
the necessary powers, the Council, acting in accordance with a special legislative procedure, may
adopt measures concerning social security or social protection. The Council shall act unanimously
after consulting the European Parliament.

Artide 22
(ex Article 19 TEC)

1. Every citizen of the Union residing in a Member State of which he is not a national shall have
the right to vote and to stand as a candidate at municipal elections in the Member State in which he
resides, under the same conditions as nationals of that State. This right shall be exercised subject to
detailed arrangements adopted by the Council, acting unanimously in accordance with a special
legislative procedure and after consulting the European Parliament; these arrangements may
provide for derogations where warranted by problems specific to a Member State.

2. Without prejudice to Article 223(1) and to the provisions adopted for its implementation,
every citizen of the Union residing in a Member State of which he is not a national shall have the
right to vote and to stand as a candidate in elections to the Furopean Parliament in the Member State
in which he resides, under the same conditions as nationals of that State. This right shall be exercised
subject to detailed arrangements adopted by the Council, acting unanimously in accordance with a
special legislative procedure and after consulting the European Parliament; these arrangements may
provide for derogations where warranted by problems specific to a Member State.

56




EU Criminal Procedure ( JUSTICE

C 83/58 Official Journal of the European Union 30.3.2010

Artide 23
(ex Article 20 TEQ)

Every citizen of the Union shall, in the territory of a third country in which the Member State of
which he is a national is not represented, be entitled to protection by the diplomatic or consular
authorities of any Member State, on the same conditions as the nationals of that State. Member
States shall adopt the necessary provisions and start the international negotiations required to secure
this protection.

The Council, acting in accordance with a special legislative procedure and after consulting the
European Parliament, may adopt directives establishing the coordination and cooperation measures
necessary to facilitate such protection.

Artide 24
(ex Article 21 TEQ)

The European Parliament and the Council, acting by means of regulations in accordance with the
ordinary legislative procedure, shall adopt the provisions for the procedures and conditions required
for a citizens’ initiative within the meaning of Article 11 of the Treaty on European Union, including
the minimum number of Member States from which such citizens must come.

Every citizen of the Union shall have the right to petition the Furopean Parliament in accordance
with Article 227.

Every citizen of the Union may apply to the Ombudsman established in accordance with Article 228.

Every citizen of the Union may write to any of the institutions or bodies referred to in this Article or
in Article 13 of the Treaty on European Union in one of the languages mentioned in Article 55(1) of
the Treaty on European Union and have an answer in the same language.

Artide 25
(ex Article 22 TEQ)

The Commission shall report to the European Parliament, to the Council and to the Economic and
Social Committee every three years on the application of the provisions of this Part. This report shall
take account of the development of the Union.

On this basis, and without prejudice to the other provisions of the Treaties, the Council, acting
unanimously in accordance with a special legislative procedure and after obtaining the consent of the
Furopean Parliament, may adopt provisions to strengthen or to add to the rights listed in
Article 20(2). These provisions shall enter into force after their approval by the Member States in
accordance with their respective constitutional requirements.
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4. In the absence of measures pursuant to Article 64(3), the Commission or, in the absence of a
Commission decision within three months from the request of the Member State concerned, the
Council, may adopt a decision stating that restrictive tax measures adopted by a Member State
concerning one or more third countries are to be considered compatible with the Treaties in so
far as they are justified by one of the objectives of the Union and compatible with the proper
functioning of the internal market. The Council shall act unanimously on application by a Member
State.

Artide 66
(ex Article 59 TEC)

Where, in exceptional circumstances, movements of capital to or from third countries cause, or
threaten to cause, serious difficulties for the operation of economic and monetary union, the Council,
on a proposal from the Commission and after consulting the Furopean Central Bank, may take
safeguard measures with regard to third countries for a period not exceeding six months if such
measures are strictly necessary.

TITLE V
AREA OF FREEDOM, SECURITY AND JUSTICE

CHAPTER 1
GENERAL PROVISIONS

Artide 67
(ex Article 61 TEC and ex Article 29 TEU)

1. The Union shall constitute an area of freedom, security and justice with respect for fundamental
rights and the different legal systems and traditions of the Member States.

2. It shall ensure the absence of internal border controls for persons and shall frame a common
policy on asylum, immigration and external border control, based on solidarity between Member
States, which is fair towards third-country nationals. For the purpose of this Title, stateless persons
shall be treated as third-country nationals.

3. The Union shall endeavour to ensure a high level of security through measures to prevent and
combat crime, racism and xenophobia, and through measures for coordination and cooperation
between police and judicial authorities and other competent authorities, as well as through the
mutual recognition of judgments in criminal matters and, if necessary, through the approximation
of criminal laws.

4. The Union shall facilitate access to justice, n particular through the principle of mutual
recognition of judicial and extrajudicial decisions in civil matters.
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Artide 68

The European Council shall define the strategic guidelines for legislative and operational planning
within the area of freedom, security and justice.

Artidle 69

National Parliaments ensure that the proposals and legislative initiatives submitted under Chapters 4
and 5 comply with the principle of subsidiarity, in accordance with the arrangements laid down by
the Protocol on the application of the principles of subsidiarity and proportionality.

Artide 70

Without prejudice to Articles 258, 259 and 260, the Council may, on a proposal from the
Commission, adopt measures laying down the arrangements whereby Member States, in
collaboration with the Commission, conduct objective and impartial evaluation of the
implementation of the Union policies referred to in this Title by Member States’ authorities, in
particular in order to facilitate full application of the principle of mutual recognition. The
European Parliament and national Parliaments shall be informed of the content and results of the
evaluation.

Artide 71
(ex Article 36 TEU)

A standing committee shall be set up within the Council in order to ensure that operational
cooperation on internal security is promoted and strengthened within the Union. Without
prejudice to Article 240, it shall facilitate coordination of the action of Member States” competent
authorities. Representatives of the Union bodies, offices and agencies concerned may be involved in
the proceedings of this committee. The European Parliament and national Parliaments shall be kept
informed of the proceedings.

Artide 72
(ex Article 64(1) TEC and ex Article 33 TEU)

This Title shall not affect the exercise of the responsibilities incumbent upon Member States with
regard to the maintenance of law and order and the safeguarding of internal security.

Artide 73

It shall be open to Member States to organise between themselves and under their responsibility such
forms of cooperation and coordination as they deem appropriate between the competent
departments of their administrations responsible for safeguarding national security.
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Artide 74
{ex Article 66 TEC)

The Council shall adopt measures to ensure administrative cooperation between the relevant
departments of the Member States in the areas covered by this Title, as well as between those
departments and the Commission. It shall act on a Commission proposal, subject to Article 76,
and after consulting the European Parliament.

Artide 75
(ex Article 60 TEC)

Where necessary to achieve the objectives set out in Article 67, as regards preventing and combating
terrorism and related activities, the European Parliament and the Council, acting by means of
regulations in accordance with the ordinary legislative procedure, shall define a framework for
administrative measures with regard to capital movements and payments, such as the freezing of
funds, financial assets or economic gains belonging to, or owned or held by, natural or legal persons,
groups or non-State entities.

The Council, on a proposal from the Commission, shall adopt measures to implement the framework
referred to in the first paragraph.

The acts referred to in this Article shall include necessary provisions on legal safeguards.

Artide 76

The acts referred to in Chapters 4 and 5, together with the measures referred to in Article 74 which
ensure administrative cooperation in the areas covered by these Chapters, shall be adopted:

(a) on a proposal from the Commission, or

(b) on the initiative of a quarter of the Member States.

CHAPTER 2
POLICIES ON BORDER CHECKS, ASYLUM AND IMMIGRATION

Artide 77
(ex Article 62 TEC)

1. The Union shall develop a policy with a view to:

(a) ensuring the absence of any controls on persons, whatever their nationality, when crossing
internal borders;
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(b) carrying out checks on persons and efficient monitoring of the crossing of external borders;
{c) the gradual introduction of an integrated management system for external borders.

2. For the purposes of paragraph 1, the European Parliament and the Council, acting in
accordance with the ordinary legislative procedure, shall adopt measures concerning:

(a) the common policy on visas and other short-stay residence permits;
{b) the checks to which persons crossing external borders are subject;

(c) the conditions under which nationals of third countries shall have the freedom to travel within
the Union for a short period:

(d) any measure necessary for the gradual establishment of an integrated management system for
external borders;

(e) the absence of any controls on persons, whatever their nationality, when crossing internal
borders.

3. Ifaction by the Union should prove necessary to facilitate the exercise of the right referred to
in Article 20(2)(a), and if the Treaties have not provided the necessary powers, the Council, acting in
accordance with a special legislative procedure, may adopt provisions concerning passports, identity
cards, residence permits or any other such document. The Council shall act unanimously after
consulting the European Parliament.

4. This Article shall not affect the competence of the Member States concerning the geographical
demarcation of their borders, in accordance with international law.

Artide 78
(ex Articles 63, points 1 and 2, and 64(2) TEC)

1. The Union shall develop a common policy on asylum, subsidiary protection and temporary
protection with a view to offering appropriate status to any third-country national requiring
international protection and ensuring compliance with the principle of non-refoulement. This policy
must be in accordance with the Geneva Convention of 28 July 1951 and the Protocol of 31 January
1967 relating to the status of refugees, and other relevant treaties.

2. For the purposes of paragraph 1, the European Parliament and the Council, acting in
accordance with the ordinary legislative procedure, shall adopt measures for a common European
asylum system comprising:

(a) a uniform status of asylum for nationals of third countries, valid throughout the Union;

(b) a uniform status of subsidiary protection for nationals of third countries who, without obtaining
European asylum, are in need of international protection;
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(c) a common system of temporary protection for displaced persons in the event of a massive
inflow;

(d) common procedures for the granting and withdrawing of uniform asylum or subsidiary
protection status;

(¢) criteria and mechanisms for determining which Member State is responsible for considering an
application for asylum or subsidiary protection;

(f) standards concerning the conditions for the reception of applicants for asylum or subsidiary
protection;

(g) partnership and cooperation with third countries for the purpose of managing inflows of people
applying for asylum or subsidiary or temporary protection.

3. In the event of one or more Member States being confronted by an emergency situation
characterised by a sudden inflow of nationals of third countries, the Council, on a proposal from
the Commission, may adopt provisional measures for the benefit of the Member State(s) concerned.
It shall act after consulting the European Parliament.

Artide 79
(ex Article 63, points 3 and 4, TEC)

1.  The Union shall develop a common immigration policy aimed at ensuring, at all stages, the
efficient management of migration flows, fair treatment of third-country nationals residing legally in
Member States, and the prevention of, and enhanced measures to combat, illegal immigration and
trafficking in human beings.

2. TFor the purposes of paragraph 1, the European Parliament and the Council, acting in
accordance with the ordinary legislative procedure, shall adopt measures in the following areas:

the conditions of entry and residence, and standards on the issue by Member States of long-term
visas and residence permits, including those for the purpose of family reunification;

(a
(b the definition of the rights of third-country nationals residing legally in a Member State, including
the conditions governing freedom of movement and of residence in other Member States;

(c) illegal immigration and unauthorised residence, including removal and repatriation of persons
residing without authorisation;

(d) combating trafficking in persons, in particular women and children.

3. The Union may conclude agreements with third countries for the readmission to their countries
of origin or provenance of third-country nationals who do not or who no longer fulfil the conditions
for entry, presence or residence in the territory of one of the Member States.
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4. The Furopean Parliament and the Council, acting in accordance with the ordinary legislative
procedure, may establish measures to provide incentives and support for the action of Member States
with a view to promoting the integration of third-country nationals residing legally in their
territories, excluding any harmonisation of the laws and regulations of the Member States.

5. This Article shall not affect the right of Member States to determine volumes of admission of
third-country nationals coming from third countries to their territory in order to seek work, whether
employed or self-employed.

Article 80

The policies of the Union set out in this Chapter and their implementation shall be governed by the
principle of solidarity and fair sharing of responsibility, including its financial implications, between
the Member States. Whenever necessary, the Union acts adopted pursuant to this Chapter shall
contain appropriate measures to give effect to this principle.

CHAPTER 3
JUDICIAL COOPERATION IN CIVIL MATTERS

Artide 81
(ex Article 65 TEQ)

1. The Union shall develop judicial cooperation in civil matters having cross-border implications,
based on the principle of mutual recognition of judgments and of decisions in extrajudicial cases.
Such cooperation may include the adoption of measures for the approximation of the laws and
regulations of the Member States.

2. For the purposes of paragraph 1, the European Parliament and the Council, acting in
accordance with the ordinary legislative procedure, shall adopt measures, particularly when
necessary for the proper functioning of the internal market, aimed at ensuring:

(a) the mutual recognition and enforcement between Member States of judgments and of decisions
in extrajudicial cases;

(b) the cross-border service of judicial and extrajudicial documents;

() the compatibility of the rules applicable in the Member States concerning conflict of laws and of
jurisdiction;

=

cooperation in the taking of evidence;

=

effective access to justice;

(f) the elimination of obstacles to the proper functioning of civil proceedings, if necessary by
promoting the compatibility of the rules on civil procedure applicable in the Member States:
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(g) the development of alternative methods of dispute settlement;

(h) support for the training of the judiciary and judicial staff.

3. Notwithstanding paragraph 2, measures concerning family law with cross-border implications
shall be established by the Council, acting in accordance with a special legislative procedure. The
Council shall act unanimously after consulting the European Parliament.

The Council, on a proposal from the Commission, may adopt a decision determining those aspects
of family law with cross-border implications which may be the subject of acts adopted by the
ordinary legislative procedure. The Council shall act unanimously after consulting the European
Parliament.

The proposal referred to in the second subparagraph shall be notified to the national Parliaments. If a
national Parliament makes known its opposition within six months of the date of such notification,
the decision shall not be adopted. In the absence of opposition, the Council may adopt the decision.

CHAPTER 4
JUDICIAL COOPERATION IN CRIMINAL MATTERS

Artide 82
(ex Article 31 TEU)

1. Judicial cooperation in criminal matters in the Union shall be based on the principle of mutual
recognition of judgments and judicial decisions and shall include the approximation of the laws and
regulations of the Member States in the areas referred to in paragraph 2 and in Article 83.

The Furopean Parliament and the Council, acting in accordance with the ordinary legislative
procedure, shall adopt measures to:

(a) lay down rules and procedures for ensuring recognition throughout the Union of all forms of
judgments and judicial decisions;

(b) prevent and settle conflicts of jurisdiction between Member States;

(c) support the training of the judiciary and judicial staff;

(d) facilitate cooperation between judicial or equivalent authorities of the Member States in relation
to proceedings in criminal matters and the enforcement of decisions.
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2. To the extent necessary to facilitate mutual recognition of judgments and judicial decisions and
police and judicial cooperation i criminal matters having a cross-border dimension, the European
Parliament and the Council may, by means of directives adopted in accordance with the ordinary
legislative procedure, establish minimum rules. Such rules shall take into account the differences
between the legal traditions and systems of the Member States.

They shall concern:

{a) mutual admissibility of evidence between Member States;
(b) the rights of ndividuals in criminal procedure;

{c) the rights of victims of crime;

(d) any other specific aspects of criminal procedure which the Council has identified in advance by a
decision; for the adoption of such a decision, the Council shall act unanimously after obtaining
the consent of the European Parliament.

Adoption of the minimum rules referred to in this paragraph shall not prevent Member States from
maintaining or mtroducing a higher level of protection for mndividuals.

3. Where a member of the Council considers that a draft directive as referred to in paragraph 2
would affect fundamental aspects of its criminal justice system, it may request that the draft directive
be referred to the European Council. In that case, the ordinary legislative procedure shall be
suspended. After discussion, and in case of a consensus, the European Council shall, within four
months of this suspension, refer the draft back to the Council, which shall terminate the suspension
of the ordinary legislative procedure.

Within the same timeframe, in case of disagreement, and if at least nine Member States wish to
establish enhanced cooperation on the basis of the draft directive concerned, they shall notify the
Furopean Parliament, the Council and the Commission accordingly. In such a case, the authorisation
to proceed with enhanced cooperation referred to in Article 20(2) of the Treaty on European Union
and Article 329(1) of this Treaty shall be deemed to be granted and the provisions on enhanced
cooperation shall apply.

Artide 83
(ex Article 31 TEU)

1. The European Parliament and the Council may, by means of directives adopted in accordance
with the ordinary legislative procedure, establish minimum rules concerning the definition of
criminal offences and sanctions in the areas of particularly serious crime with a cross-border
dimension resulting from the nature or impact of such offences or from a special need to combat
them on a common basis.

65



JUSTICE ) EU Criminal Procedure

30.3.2010 Official Journal of the European Union C 8381

These areas of crime are the following: terrorism, trafficking in human beings and sexual exploitation
of women and children, illicit drug trafficking, illicit arms trafficking, money laundering, corruption,
counterfeiting of means of payment, computer crime and organised crime.

On the basis of developments in crime, the Council may adopt a decision identifying other areas of
crime that meet the criteria specified in this paragraph. It shall act unanimously after obtaining the
consent of the European Parliament.

2. If the approximation of criminal laws and regulations of the Member States proves essential to
ensure the effective implementation of a Union policy in an area which has been subject to
harmonisation measures, directives may establish minimum rules with regard to the definition of
criminal offences and sanctions in the area concerned. Such directives shall be adopted by the same
ordinary or special legislative procedure as was followed for the adoption of the harmonisation
measures in question, without prejudice to Article 76.

3. Where a member of the Council considers that a draft directive as referred to in paragraph 1 or
2 would affect fundamental aspects of its criminal justice system, it may request that the draft
directive be referred to the Furopean Council. In that case, the ordinary legislative procedure shall
be suspended. After discussion, and in case of a consensus, the European Council shall, within four
months of this suspension, refer the draft back to the Council, which shall terminate the suspension
of the ordinary legislative procedure.

Within the same timeframe, in case of disagreement, and if at least nine Member States wish to
establish enhanced cooperation on the basis of the draft directive concerned, they shall notify the
European Parliament, the Council and the Commission accordingly. In such a case, the authorisation
to proceed with enhanced cooperation referred to in Article 20(2) of the Treaty on European Union
and Article 329(1) of this Treaty shall be deemed to be granted and the provisions on enhanced
cooperation shall apply.

Artide 84

The European Parliament and the Council, acting in accordance with the ordinary legislative
procedure, may establish measures to premeote and support the action of Member States in the
field of crime prevention, excluding any harmonisation of the laws and regulations of the Member
States.

Artide 85
(ex Article 31 TEU)

1. Furojust’s mission shall be to support and strengthen coordination and cooperation between
national investigating and prosecuting authorities in relation to serious crime affecting two or more
Member States or requiring a prosecution on common bases, on the basis of operations conducted
and information supplied by the Member States’ authorities and by Europol.
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In this context, the European Parliament and the Council, by means of regulations adopted in
accordance with the ordinary legislative procedure, shall determine Eurojust’s structure, operatiorn,
field of action and tasks. These tasks may include:

{a) the Initiation of c<riminal investigations, as well as proposing the mitiation of prosecutions
conducted by competent national authorities, particularly those relating to offences against the
financial interests of the Union;

{b) the coordination of investigations and prosecutions referred to in point (a);

() the strengthening of judicial cooperation, including by resolution of conflicts of jurisdiction and
by close cooperation with the European Judicial Network.

These regulations shall also determine arrangements for involving the European Parliament and
national Parliaments in the evaluation of Furojust’s activities.

2. In the prosecutions referred to in paragraph 1, and without prejudice to Article 86, formal acts
of judicial procedure shall be carried out by the competent national officials.

Artide 86

1. In order to combat crimes affecting the financial interests of the Union, the Council, by means
of regulations adopted in accordance with a special legislative procedure, may establish a European
Public Prosecutor’s Office from Eurojust. The Council shall act unanimously after obtaining the
consent of the European Parliament.

In the absence of unanimity in the Council, a group of at least nine Member States may request that
the draft regulation be referred to the Furopean Council. In that case, the procedure in the Council
shall be suspended. After discussion, and in case of a consensus, the European Council shall, within
four months of this suspension, refer the draft back to the Council for adoption.

Within the same timeframe, in case of disagreement, and if at least nine Member States wish to
establish enhanced cooperation on the basis of the draft regulation concerned, they shall notify the
European Parliament, the Council and the Commission accordingly. In such a case, the authorisation
to proceed with enhanced cooperation referred to in Article 20(2) of the Treaty on European Union
and Article 329(1) of this Treaty shall be deemed to be granted and the provisions on enhanced
cooperation shall apply.

2. The European Public Prosecutor's Office shall be responsible for investigating, prosecuting and
bringing to judgment, where appropriate in liaison with Furopol, the perpetrators of, and
accomplices in, offences against the Union’s financial interests, as determined by the regulation
provided for in paragraph 1. It shall exercise the functions of prosecutor in the competent courts
of the Member States in relation to such offences.
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3. The regulations referred to in paragraph 1 shall determine the general rules applicable to the
European Public Prosecutor’s Office, the conditions governing the performance of its functions, the
rules of procedure applicable to its activities, as well as those governing the admissibility of evidence,
and the rules applicable to the judicial review of procedural measures taken by it in the performance
of its functions.

4. The European Council may, at the same time or subsequently, adopt a decision amending
paragraph 1 in order to extend the powers of the European Public Prosecutors Office to include
serious crime having a cross-border dimension and amending accordingly paragraph 2 as regards the
perpetrators of, and accomplices in, serious crimes affecting more than one Member State. The
European Council shall act unanimously after obtaining the consent of the European Parliament
and after consulting the Commission.

CHAPTER 5
POLICE COOPERATION

Artide 87
(ex Article 30 TEU)

1. The Union shall establish police cooperation involving all the Member States’ competent
authorities, including police, customs and other specialised law enforcement services in relation to
the prevention, detection and investigation of criminal offences.

2. For the purposes of paragraph 1, the European Parliament and the Council, acting in
accordance with the ordinary legislative procedure, may establish measures concerning:

(a) the collection, storage, processing, analysis and exchange of relevant information;

(b) support for the training of staff, and cooperation on the exchange of staff, on equipment and on
research into crime-detection;

(<) common investigative techniques in relation to the detection of serious forms of organised crime.

3. The Council, acting in accordance with a special legislative procedure, may establish measures
concerning operational cooperation between the authorities referred to in this Article. The Council
shall act unanimously after consulting the European Parliament.

In case of the absence of unanimity in the Council, a group of at least nine Member States may
request that the draft measures be referred to the European Council. In that case, the procedure in the
Council shall be suspended. After discussion, and in case of a consensus, the Furopean Council shall,
within four months of this suspension, refer the draft back to the Council for adoption.
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Within the same timeframe, in case of disagreement, and if at least nine Member States wish to
establish enhanced cooperation on the basis of the draft measures concerned, they shall notify the
Furopean Parliament, the Council and the Commission accordingly. In such a case, the authorisation
to proceed with enhanced cooperation referred to in Article 20(2) of the Treaty on European Union
and Article 329(1) of this Treaty shall be deemed to be granted and the provisions on enhanced
cooperation shall apply.

The specific procedure provided for in the second and third subparagraphs shall not apply to acts
which constitute a development of the Schengen acquis.

Article 88
(ex Article 30 TEU)

1. Furopol’s mission shall be to support and strengthen action by the Member States” police
authorities and other law enforcement services and their mutual cooperation in preventing and
combating serious crime affecting two or more Member States, terrorism and forms of crime
which affect a common interest covered by a Union policy.

2. The European Parliament and the Council, by means of regulations adopted in accordance with
the ordinary legislative procedure, shall determine Europol’s structure, operation, field of action and
tasks. These tasks may include:

(a) the collection, storage, processing, analysis and exchange of mformation, in particular that
forwarded by the authorities of the Member States or third countries or bodies:

{b) the coordination, organisation and implementation of investigative and operational action carried
out jointly with the Member States” competent authorities or in the context of joint investigative
teams, where appropriate in liaison with Eurojust.

These regulations shall also lay down the procedures for scrutiny of Europol's activities by the
European Parliament, together with national Parliaments.

3. Any operational action by Europol must be carried out in liaison and in agreement with the
authorities of the Member State or States whose territory is concerned. The application of coercive
measures shall be the exclusive responsibility of the competent national authorities.

Artidle 89
(ex Article 32 TEU)

The Council, acting in accordance with a special legislative procedure, shall lay down the conditions
and limitations under which the competent authorities of the Member States referred to in Articles
82 and 87 may operate in the territory of another Member State in liaison and in agreement with the
authorities of that State. The Council shall act unanimously after consulting the European Parliament.
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PROTOCOL (No 21)

ON THE POSITION OF THE UNITED KINGDOM AND
IRELAND IN RESPECT OF THE AREA OF FREEDOM,
SECURITY AND JUSTICE

THE HIGH CONTRACTING PARTIES,

DESIRING to settle certain questions relating to the United Kingdom and Ireland,

HAVING REGARD to the Protocol on the application of certain aspects of Article 26 of the Treaty on
the Functioning of the European Union to the United Kingdom and to Ireland,

HAVE AGREED UPON the following provisions, which shall be annexed to the Treaty on European
Union and the Treaty on the Functioning of the European Union:

Artide 1

Subject to Article 3, the United Kingdom and Ireland shall not take part in the adoption by the
Council of proposed measures pursuant to Title V of Part Three of the Treaty on the Functioning of
the European Union. The unanimity of the members of the Council, with the exception of the
representatives of the governments of the United Kingdom and Ireland, shall be necessary for
decisions of the Council which must be adopted unanimously.

For the purposes of this Article, a qualified majority shall be defined in accordance with
Article 238(3) of the Treaty on the Functioning of the European Union.

Articdle 2

In consequence of Article 1 and subject to Articles 3, 4 and 6, none of the provisions of Title V of
Part Three of the Treaty on the Functioning of the European Union, no measure adopted pursuant to
that Title, no provision of any international agreement concluded by the Union pursuant to that
Title, and no decision of the Court of Justice interpreting any such provision or measure shall be
binding upon or applicable in the United Kingdom or Ireland; and no such provision, measure or
decision shall in any way affect the competences, rights and obligations of those States; and no such
provision, measure or decision shall in any way affect the Community or Union acquis nor form part
of Union law as they apply to the United Kingdom or Ireland.

Article 3

1. The United Kingdom or Ireland may notify the President of the Council in writing, within three
months after a proposal or initiative has been presented to the Council pursuant to Title V of Part
Three of the Treaty on the Functioning of the European Union, that it wishes to take part in the
adoption and application of any such propesed measure, whereupon that State shall be entitled to do
50.
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The unanimity of the members of the Council, with the exception of a member which has not made
such a notification, shall be necessary for decisions of the Council which must be adopted
unanimously. A measure adopted under this paragraph shall be binding upon all Member States
which took part in its adoption.

Measures adopted pursuant to Article 70 of the Treaty on the Functioning of the European Union
shall lay down the conditions for the participation of the United Kingdom and Ireland in the
evaluations concerning the areas covered by Title V of Part Three of that Treaty.

For the purposes of this Article, a qualified majority shall be defined in accordance with
Article 238(3) of the Treaty on the Functioning of the European Union.

2. If after a reasonable period of time a measure referred to in paragraph 1 cannot be adopted
with the United Kingdom or Ireland taking part, the Council may adopt such measure in accordance
with Article 1 without the participation of the United Kingdom or Ireland. In that case Article 2
applies.

Artide 4

The United Kingdom or Ireland may at any time after the adoption of a measure by the Council
pursuant to Title V of Part Three of the Treaty on the Functioning of the European Union notify its
intention to the Council and to the Commission that it wishes to accept that measure. In that case,
the procedure provided for in Article 331(1) of the Treaty on the Functioning of the European Union
shall apply mutatis mutandis.

Article 4a

1. The provisions of this Protocol apply for the United Kingdom and Ireland also to measures
proposed or adopted pursuant to Title V of Part Three of the Treaty on the Functioning of the
European Union amending an existing measure by which they are bound.

2. However, in cases where the Council, acting on a proposal from the Commission, determines
that the non-participation of the United Kingdom or Ireland in the amended version of an existing
measure makes the application of that measure inoperable for other Member States or the Union, it
may urge them to make a notification under Article 3 or 4. For the purposes of Article 3, a further
period of two months starts to run as from the date of such determination by the Council.

If at the expiry of that period of two months from the Council's determination the United Kingdom
or Ireland has not made a notification under Article 3 or Article 4, the existing measure shall no
longer be binding upon or applicable to it, unless the Member State concerned has made a
notification under Article 4 before the entry into force of the amending measure. This shall take
effect from the date of entry into force of the amending measure or of expiry of the period of two
months, whichever is the later.
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For the purpose of this paragraph, the Council shall, after a full discussion of the matter, act by a
qualified majority of its members representing the Member States participating or having participated
in the adoption of the amending measure. A qualified majority of the Council shall be defined in
accordance with Article 238(3){a) of the Treaty on the Functioning of the Furopean Union.

3. The Council, acting by a qualiﬁed majority on a proposal from the Commission, may
determine that the United Kingdom or Ireland shall bear the direct financial consequences, if any,
necessarily and unavoidably incurred as a result of the cessation of its participation in the existing
measure.

4. This Article shall be without prejudice to Article 4.

Artide 5

A Member State which is not bound by a measure adopted pursuant to Title V of Part Three of the
Treaty on the Functioning of the European Union shall bear no financial consequences of that
measure other than administrative costs entailed for the institutions, unless all members of the
Council, acting unanimously after consulting the Furopean Parliament, decide otherwise.

Article 6

Where, in cases referred to in this Protocol, the United Kingdom or Ireland is bound by a measure
adopted by the Council pursuant to Title V of Part Three of the Treaty on the Functioning of the
European Union, the relevant provisions of the Treaties shall apply to that State in relation to that
measure.

Article 6a

The United Kingdom and Ireland shall not be bound by the rules laid down on the basis of
Article 16 of the Treaty on the Functioning of the European Union which relate to the
processing of personal data by the Member States when carrying out activities which fall within
the scope of Chapter 4 or Chapter 5 of Title V of Part Three of that Treaty where the United
Kingdom and Ireland are not bound by the rules governing the forms of judicial cooperation in
criminal matters or police cooperation which require compliance with the provisions laid down on
the basis of Article 16.

Article 7

Atticles 3, 4 and 4a shall be without prejudice to the Protocol on the Schengen acquis integrated into
the framework of the European Union.

Artidle 8

Treland may notify the Council in writing that it no longer wishes to be covered by the terms of this
Protocol. In that case, the normal treaty provisions will apply to Ireland.
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Atticle 9

With regard to Ireland, this Protocol shall not apply to Article 75 of the Treaty on the Functioning of
the European Union.

73



JUSTICE ) EU Criminal Procedure

30.3.2010 Official Journal of the European Union C 83/213

PROTOCOL (No 30)

ON THE APPLICATION OF THE CHARTER OF
FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION
TO POLAND AND TO THE UNITED KINGDOM

THE HIGH CONTRACTING PARTIES,

WHEREAS in Article 6 of the Treaty on European Union, the Union recognises the rights, freedoms
and principles set out in the Charter of Fundamental Rights of the European Union,

WHEREAS the Charter is to be applied in strict accordance with the provisions of the aforementioned
Article 6 and Title VII of the Charter itself,

WHEREAS the aforementioned Article 6 requires the Charter to be applied and interpreted by the
courts of Poland and of the United Kingdom strictly in accordance with the explanations referred to
in that Article,

WHEREAS the Charter contains both rights and principles,

WHEREAS the Charter contains both provisions which are civil and political in character and those
which are economic and social in character,

WHEREAS the Charter reaffirms the rights, freedoms and principles recognised in the Union and
makes those rights more visible, but does not create new rights or principles,

RECALLING the obligations devolving upon Poland and the United Kingdom under the Treaty on
European Union, the Treaty on the Functioning of the European Union, and Union law generally,

NOTING the wish of Poland and the United Kingdom to clarify certain aspects of the application of
the Charter,

DESIROUS therefore of clarifying the application of the Charter in relation to the laws and
administrative action of Poland and of the United Kingdom and of its justiciability within Poland
and within the United Kingdom,

REAFFIRMING that references in this Protocol to the operation of specific provisions of the Charter are
strictly without prejudice to the operation of other provisions of the Charter,

REAFFIRMING that this Protocol is without prejudice to the application of the Charter to other Member
States,

REAFFIRMING that this Protocol is without prejudice to other obligations devolving upon Poland and
the United Kingdom under the Treaty on European Union, the Treaty on the Functioning of the
Furopean Union, and Union law generally,
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HAVE AGREED UPON the following provisions, which shall be annexed to the Treaty on European
Union and to the Treaty on the Functioning of the European Union:

Article 1

1. The Charter does not extend the ability of the Court of Justice of the European Union, or any
court or tribunal of Poland or of the United Kingdom, to find that the laws, regulations or
administrative provisions, practices or action of Poland or of the United Kingdom are inconsistent
with the fundamental rights, freedoms and principles that it reaffirms.

2. In particular, and for the avoidance of doubt, nothing in Title IV of the Charter creates
justiciable rights applicable to Poland or the United Kingdom except in so far as Poland or the
United Kingdom has provided for such rights in its national law.

Artide 2

To the extent that a provision of the Charter refers to national laws and practices, it shall only apply
to Poland or the United Kingdom to the extent that the rights or principles that it contains are
recognised in the law or practices of Poland or of the United Kingdom.
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PROTOCOL (No 36)
ON TRANSITIONAL PROVISIONS

THE HIGH CONTRACTING PARTIES,

WHEREAS, in order to organise the transition from the institutional provisions of the Treaties
applicable prior to the entry into force of the Treaty of Lisbon to the provisions contained in
that Treaty, it is necessary to lay down transitional provisions,

HAVE AGREED UPON the following provisions, which shall be annexed to the Treaty on European
Union, to the Treaty on the Functioning of the European Union and to the Treaty establishing the
European Atomic Energy Community:

Article 1

In this Protocol, the words ‘the Treaties” shall mean the Treaty on European Union, the Treaty on the
Functioning of the European Union and the Treaty establishing the European Atomic Energy
Community.

TITLE I

PROVISIONS CONCERNING THE EUROPEAN PARLIAMENT

Atticle 2

In accordance with the second subparagraph of Article 14(2) of the Treaty on European Union, the
European Council shall adopt a decision determining the composition of the European Parliament in
good time before the 2009 European Parliament elections.

Until the end of the 2004-2009 parliamentary term, the composition and the number of
representatives elected to the European Parliament shall remain the same as on the date of the
entry into force of the Treaty of Lisbon.

TITLE II
PROVISIONS CONCERNING THE QUALIFIED MAJORITY

Artide 3

1. In accordance with Article 16(4) of the Treaty on European Union, the provisions of that
paragraph and of Article 238(2) of the Treaty on the Functioning of the European Union relating to
the definition of the qualified majority in the European Council and the Council shall take effect on
1 November 2014,

2. Between 1 November 2014 and 31 March 2017, when an act is to be adopted by qualified
majority, a member of the Council may request that it be adopted in accordance with the qualified
majority as defined in paragraph 3. In that case, paragraphs 3 and 4 shall apply.
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3. Until 31 October 2014, the following provisions shall remain in force, without prejudice to the
second subparagraph of Article 235(1) of the Treaty on the Functioning of the European Union.

For acts of the European Council and of the Council requiring a qualified majority, members’ votes
shall be weighted as follows:

Belgium 12 Luxembourg 4
Bulgaria 10 Hungary 12
Czech Republic 12 Malta 3
Denmark 7 Netherlands 13
Germany 29 Austria 10
Estonia 4 Poland 27
Ireland 7 Portugal 12
Greece 12 Romania 14
Spain 27 Slovenia 4
France 29 Slovakia 7
Iraly 29 Finland 7
Cyprus 4 Sweden 10
Latvia 4 United Kingdom 29
Lithuania 7

Acts shall be adopted if there are at least 255 votes in favour representing a majority of the members
where, under the Treaties, they must be adopted on a proposal from the Commission. In other cases
decisions shall be adopted if there are at least 255 votes in favour representing at least two thirds of
the members.

A member of the European Council or the Council may request that, where an act is adopted by the
European Council or the Council by a qualified majority, a check is made to ensure that the Member
States comprising the qualified majority represent at least 62 % of the total population of the Union.
If that proves not to be the case, the act shall not be adopted.

4. Until 31 October 2014, the qualified majority shall, in cases where, under the Treaties, not all
the members of the Council participate in voting, namely in the cases where reference is made to the
qualified majority as defined in Article 238(3) of the Treaty on the Functioning of the European
Union, be defined as the same proportion of the weighted votes and the same proportion of the
number of the Council members and, if appropriate, the same percentage of the population of the
Member States concerned as laid down in paragraph 3 of this Artide.

TITLE 1II

PROVISIONS CONCERNING THE CONFIGURATIONS OF THE COUNCIL

Article 4

Until the entry into force of the decision referred to in the first subparagraph of Article 16(6) of the
Treaty on European Union, the Council may meet in the configurations laid down in the second and
third subparagraphs of that paragraph and in the other configurations on the list established by a
decision of the General Affairs Council, acting by a simple majority.
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TITLE IV

PROVISIONS CONCERNING THE COMMISSION, INCLUDING THE HIGH
REPRESENTATIVE OF THE UNION FOR FOREIGN AFFAIRS AND SECURITY POLICY

Article 5

The members of the Commission in office on the date of entry into force of the Treaty of Lisbon
shall remain in office until the end of their term of office. However, on the day of the appointment
of the High Representative of the Union for Foreign Affairs and Security Policy, the term of office of
the member having the same nationality as the High Representative shall end.

TITLE V

PROVISIONS CONCERNING THE SECRETARY-GENERAL OF THE COUNCIL,
HIGH REPRESENTATIVE FOR THE COMMON FOREIGN AND SECURITY POLICY, AND
THE DEPUTY SECRETARY-GENERAL OF THE COUNCIL

Artice 6

The terms of office of the Secretary-General of the Council, High Representative for the common
foreign and security policy, and the Deputy Secretary-General of the Council shall end on the date of
entry into force of the Treaty of Lisbon. The Council shall appoint a Secretary-General in conformity
with Article 240(2) of the Treaty on the Functioning of the European Union.

TITLE VI
PROVISIONS CONCERNING ADVISORY BODIES

Artide 7

Until the entry into force of the decision referred to in Article 301 of the Treaty on the Functioning
of the European Union, the allocation of members of the Economic and Social Committee shall be as
follows:

Belgium 12 Spain 21
Bulgaria 12 France 24
Czech Republic 12 Italy 24
Denmark 9 Cyprus 6
Germany 24 Latvia 7
Estonia 7 Lithuania 9
Ireland 9 Luxembourg 6
Greece 12 Hungary 12
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Malta 5 Slovenia 7

Netherlands 12 Slovakia 9

Austria 12 Finland 9

Poland 21 Sweden 12

Portugal 12 United Kingdom 24

Romania 15

Article 8

Until the entry into force of the decision referred to in Article 305 of the Treaty on the Functioning
of the European Union, the allocation of members of the Committee of the Regions shall be as
follows:

Belgium 12 Hungary 12
Bulgaria 12 Malta S
Czech Republic 12 Netherlands 12
Denmark 9 Austria 12
Germany 24 Poland 21
Estonia 7 Portugal 12
Ireland 9 Romania 15
Greece 12 Slovenia 7
Spain 21 Slovakia 9
France 24 Finland 9
Iraly 24 Sweden 12
Cyprus 6 United Kingdom 24
Latvia 7

Lithuania 9

Luxembourg 6

TITLE VII

TRANSITIONAL PROVISIONS CONCERNING ACTS ADOPTED ON THE BASIS OF
TITLES V AND VI OF THE TREATY ON EUROPEAN UNION PRIOR TO THE ENTRY
INTO FORCE OF THE TREATY OF LISBON

Atticle 9

The legal effects of the acts of the institutions, bodies, offices and agencies of the Union adopted on
the basis of the Treaty on European Union prior to the entry into force of the Treaty of Lisbon shall
be preserved until those acts are repealed, annulled or amended in implementation of the Treaties.
The same shall apply to agreements concluded between Member States on the basis of the Treaty on
European Union.

Artide 10

1. As a transitional measure, and with respect to acts of the Union in the field of police
cooperation and judicial cooperation in criminal matters which have been adopted before the
entry into force of the Treaty of Lisbon, the powers of the institutions shall be the following at
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the date of entry into force of that Treaty: the powers of the Commission under Article 258 of the
Treaty on the Functioning of the European Union shall not be applicable and the powers of the
Court of Justice of the European Union under Title VI of the Treaty on European Union, in the
version in force before the entry into force of the Treaty of Lisbon, shall remain the same, including
where they have been accepted under Article 35(2) of the said Treaty on European Union.

2. The amendment of an act referred to in paragraph 1 shall entail the applicability of the powers
of the institutions referred to in that paragraph as set out in the Treaties with respect to the amended
act for those Member States to which that amended act shall apply.

3. In any case, the transitional measure mentioned in paragraph 1 shall cease to have effect five
years after the date of entry into force of the Treaty of Lisbon.

4. At the latest six months before the expiry of the transitional period referred to in paragraph 3,
the United Kingdom may notify to the Council that it does not accept, with respect to the acts
referred to in paragraph 1, the powers of the nstitutions referred to in paragraph 1 as set out in the
Treaties. In case the United Kingdom has made that notification, all acts referred to in paragraph 1
shall cease to apply to it as from the date of expiry of the transitional period referred to in paragraph
3. This subparagraph shall not apply with respect to the amended acts which are applicable to the
United Kingdom as referred to in paragraph 2.

The Council, acting by a qualified majority on a proposal from the Commission, shall determine the
necessary consequential and transitional arrangements. The United Kingdom shall not participate in
the adoption of this decision. A qualified majority of the Council shall be defined in accordance with
Article 238(3)(a) of the Treaty on the Functioning of the European Union.

The Council, acting by a qualified majority on a proposal from the Commission, may also adopt a
decision determining that the United Kingdom shall bear the direct financial consequences, if any,
necessarily and unavoidably incurred as a result of the cessation of its participation in those acts.

5. The United Kingdom may, at any time afterwards, notify the Council of its wish to participate
in acts which have ceased to apply to it pursuant to paragraph 4, first subparagraph. In that case, the
relevant provisions of the Protocol on the Schengen acquis integrated into the framework of the
European Union or of the Protocol on the position of the United Kingdom and Ireland in respect of
the area of freedom, security and justice, as the case may be, shall apply. The powers of the
institutions with regard to those acts shall be those set out in the Treaties. When acting under
the relevant Protocols, the Union institutions and the United Kingdom shall seek to re-establish the
widest possible measure of participation of the United Kingdom in the acquis of the Union in the area
of freedom, security and justice without seriously affecting the practical operability of the various
parts thereof, while respecting their coherence.
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The European Parliament, the Council and the Commission solemnly proclaim the following text as
the Charter of Fundamental Rights of the Furopean Union.

CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Preamble

The peoples of Europe, in creating an ever closer union among them, are resolved to share a peaceful
future based on common values.

Conscious of its spiritual and moral heritage, the Union is founded on the indivisible, universal values
of human dignity, freedom, equality and solidarity; it is based on the principles of democracy and the
rule of law. It places the individual at the heart of its activities, by establishing the citizenship of the
Union and by creating an area of freedom, security and justice.

The Union contributes to the preservation and to the development of these common values while
respecting the diversity of the cultures and traditions of the peoples of Europe as well as the national
identities of the Member States and the organisation of their public authorities at national, regional
and local levels; it seeks to promote balanced and sustainable development and ensures free
movement of persons, services, goods and capital, and the freedom of establishment.

To this end, it is necessary to strengthen the protection of fundamental rights in the light of changes
in society, social progress and scientific and technological developments by making those rights more
visible in a Charter.

This Charter reaffirms, with due regard for the powers and tasks of the Union and for the principle
of subsidiarity, the rights as they result, in particular, from the constitutional traditions and
international obligations common to the Member States, the Furopean Convention for the
Protection of Human Rights and Fundamental Freedoms, the Social Charters adopted by the
Union and by the Council of Europe and the case-law of the Court of Justice of the Furopean
Union and of the European Court of Human Rights. In this context the Charter will be interpreted by
the courts of the Union and the Member States with due regard to the explanations prepared under
the authority of the Praesidium of the Convention which drafted the Charter and updated under the
responsibility of the Praesidium of the Furopean Convention.

Enjoyment of these rights entails responsibilities and duties with regard to other persons, to the
human community and to future generations.

The Union therefore recognises the rights, freedoms and principles set out hereafter.
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TITLE I

DIGNITY

Artide 1

Human dignity

Human dignity is inviolable. It must be respected and protected.

Artide 2

Right to life

1. Everyone has the right to life.
2. No one shall be condemned to the death penalty, or executed.

Artide 3

Right to the integrity of the person
1. Everyone has the right to respect for his or her physical and mental integrity.
2. In the fields of medicine and biology, the following must be respected in particular:
(a) the free and informed consent of the person concerned, according to the procedures laid down
by law;

(b) the prohibition of eugenic practices, in particular those aiming at the selection of persons;
(c) the prohibition on making the human body and its parts as such a source of financial gain;
(d) the prohibition of the reproductive cloning of human beings.

Artide 4

Prohibition of torture and inhuman or degrading treatment or punishment

No one shall be subjected to torture or to inhuman or degrading treatment or punishment.

Artide 5

Prohibition of slavery and forced labour

1. No one shall be held in slavery or servitude.
2. No one shall be required to perform forced or compulsory labour.
3. Trafficking in human beings is prohibited.
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TITLE II
FREEDOMS
Article 6

Right to liberty and security
Everyone has the right to liberty and security of person.

Article 7
Respect for private and family life

Everyone has the right to respect for his or her private and family life, home and communications.

Article 8
Protection of personal data

1. Everyone has the right to the protection of personal data concerning him or her.

2. Such data must be processed fairly for specified purposes and on the basis of the consent of the
person concerned or some other legitimate basis laid down by law. Everyone has the right of access
to data which has been collected concerning him or her, and the right to have it rectified.

3. Compliance with these rules shall be subject to control by an independent authority.

Article 9
Right to marry and right to found a family
The right to marry and the right to found a family shall be guaranteed in accordance with the

national laws governing the exercise of these rights.

Artide 10
Freedom of thought, conscience and religion

1. Everyone has the right to freedom of thought, conscience and religion. This right includes
freedom to change religion or belief and freedom, either alone or in community with others and in
public or in private, to manifest religion or belief, in worship, teaching, practice and observance.

2. The right to conscientious objection is recognised, in accordance with the national laws
governing the exercise of this right.
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Artide 11
Freedom of expression and information

1. Everyone has the right to freedom of expression. This right shall include freedom to hold
opinions and to receive and impart information and ideas without interference by public authority
and regardless of frontiers.

2. The freedom and pluralism of the media shall be respected.

Artice 12
Freedom of assembly and of association

1. Everyone has the right to freedom of peaceful assembly and to freedom of association at all
levels, in particular in political, trade union and civic matters, which implies the right of everyone to
form and to join trade unions for the protection of his or her interests.

2. Political parties at Union level contribute to expressing the political will of the citizens of the
Union.

Artide 13
Freedom of the arts and sciences

The arts and scientific research shall be free of constraint. Academic freedom shall be respected.

Artide 14
Right to education

1. Everyone has the right to education and to have access to vocational and continuing training.
2. This right ncludes the possibility to receive free compulsory education.

3. The freedom to found educational establishments with due respect for democratic principles
and the right of parents to ensure the education and teaching of their children in conformity with
their religious, philosophical and pedagogical convictions shall be respected, in accordance with the
national laws governing the exercise of such freedom and right.

Artide 15
Freedom to choose an occupation and right to engage in work
1. Everyone has the right to engage in work and to pursue a freely chosen or accepted occupation.

2. Every citizen of the Union has the freedom to seek employment, to work, to exercise the right
of establishment and to provide services in any Member State.

3. Nationals of third countries who are authorised to work in the territories of the Member States
are entitled to working conditions equivalent to those of citizens of the Union.
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Artide 16
Freedom to conduct a business

The freedom to conduct a business in accordance with Union law and national laws and practices is
recognised.

Artide 17
Right to property
1. Everyone has the right to own, use, dispose of and bequeath his or her lawfully acquired
possessions. No one may be deprived of his or her possessions, except in the public interest and
in the cases and under the conditions provided for by law, subject to fair compensation being paid in

good time for their loss. The use of property may be regulated by law in so far as is necessary for the
general interest.

2. Intellectual property shall be protected.

Articdle 18
Right to asylum

The right to asylum shall be guaranteed with due respect for the rules of the Geneva Convention of
28 July 1951 and the Protocol of 31 January 1967 relating to the status of refugees and in
accordance with the Treaty on European Union and the Treaty on the Functioning of the
European Union (hereinafter referred to as ‘the Treaties).

Artide 19
Protection in the event of removal, expulsion or extradition

1. Collective expulsions are prohibited.

2. No one may be removed, expelled or extradited to a State where there is a serious risk that he
or she would be subjected to the death penalty, torture or other inhuman or degrading treatment or
punishment.

TITLE III
EQUALITY

Artide 20
Equality before the law
Everyone is equal before the law.
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Artide 21
Non-discrimination

1. Any discrimination based on any ground such as sex, race, colour, ethnic or social origin,
genetic features, language, religion or belief, political or any other opinion, membership of a national
minority, property, birth, disability, age or sexual orientation shall be prohibited.

2. Within the scope of application of the Treaties and without prejudice to any of their specific
provisions, any discrimination on grounds of nationality shall be prohibited.

Artide 22
Cultural, religious and linguistic diversity
The Union shall respect cultural, religious and linguistic diversity.

Artide 23
Equality between women and men

Equality between women and men must be ensured in all areas, including employment, work and
pay.

The principle of equality shall not prevent the maintenance or adoption of measures providing for
specific advantages in favour of the under-represented sex.

Artide 24
The rights of the child

1. Children shall have the right to such protection and care as is necessary for their well-being.
They may express their views freely. Such views shall be taken into consideration on matters which
concern them in accordance with their age and maturity.

2. Inall actions relating to children, whether taken by public autherities or private institutions, the
child’s best interests must be a primary consideration.

3. Every child shall have the right to maintain on a regular basis a personal relationship and direct
contact with both his or her parents, unless that is contrary to his or her interests.

Artide 25
The rights of the elderly

The Union recognises and respects the rights of the elderly to lead a life of dignity and independence
and to participate in social and cultural life.
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Artide 26
Integration of persons with disabilities

The Union recognises and respects the right of persons with disabilities to benefit from measures
designed to ensure their independence, social and occupational integration and participation in the
life of the community.

TITLE IV
SOLIDARITY

Artide 27
Workers™ right to information and consultation within the undertaking

Workers or their representatives must, at the appropriate levels, be guaranteed information and
consultation in good time in the cases and under the conditions provided for by Union law and
national laws and practices.

Artide 28
Right of collective bargaining and action

Workers and employers, or their respective organisations, have, in accordance with Union law and
national laws and practices, the right to negotiate and conclude collective agreements at the
appropriate levels and, in cases of conflicts of interest, to take collective action to defend their
interests, including strike action.

Artide 29
Right of access to placement services

Everyone has the right of access to a free placement service.

Artide 30
Protection in the event of unjustified dismissal

Every worker has the right to protection against unjustified dismissal, in accordance with Union law
and national laws and practices.

Artide 31
Fair and just working conditions

1. Every worker has the right to working conditions which respect his or her health, safety and
dignity.

2. Every worker has the right to limitation of maximum working hours, to daily and weekly rest
periods and to an annual period of paid leave.
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Artide 32
Prohibition of child labour and protection of young people at work

The employment of children is prohibited. The minimum age of admission to employment may not
be lower than the minimum school-leaving age, without prejudice to such rules as may be more
favourable to young people and except for limited derogations.

Young people admitted to work must have working conditions appropriate to their age and be
protected agamst economic exploitation and any work likely to harm their safety, health or physical
mental, moral or social development or to iterfere with their education.

Artide 33
Family and professional life

1. The family shall enjoy legal, economic and social protection.

2. To reconcile family and professional life, everyone shall have the right to protection from
dismissal for a reason cormected with maternity and the right to paid maternity leave and to parental
leave following the birth or adoption of a child.

Artide 34
Social security and social assistance

1. The Union recognises and respects the entitlement to social security benefits and social services
providing protection in cases such as maternity, illness, industrial accidents, dependency or old age,
and in the case of loss of employment, in accordance with the rules laid down by Union law and
national laws and practices.

2. Everyone residing and moving legally within the European Union is entitled to social security
benefits and social advantages in accordance with Union law and national laws and practices.

3. In order to combat social exclusion and poverty, the Union recognises and respects the right to
social and housing assistance so as to ensure a decent existence for all those who lack sufficient
resources, in accordance with the rules laid down by Union law and national laws and practices.

Artide 35
Health care

Everyone has the right of access to preventive health care and the right to benefit from medical
treatment under the conditions established by national laws and practices. A high level of human
health protection shall be ensured in the definition and implementation of all the Union’s policies
and activities.
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Artide 36
Access to services of general economic interest

The Union recognises and respects access to services of general economic interest as provided for in
national laws and practices, in accordance with the Treaties, in order to promote the social and
territorial cohesion of the Union.

Artide 37
Environmental protection

A high level of environmental protection and the improvement of the quality of the environment
must be integrated into the policies of the Union and ensured in accordance with the principle of
sustainable development.

Artide 38
Comsumer protection

Union policies shall ensure a high level of consumer protection.

TITLE V
CITIZENS" RIGHTS

Artide 39
Right to vote and to stand as a candidate at elections to the Ettropean Parliament

1. Every citizen of the Union has the right to vote and to stand as a candidate at elections to the
European Parliament in the Member State in which he or she resides, under the same conditions as
nationals of that State.

2. Members of the European Parliament shall be elected by direct universal suffrage in a free and
secret ballot.

Artide 40
Right to vote and to stand as a candidate at municipal elections

Every citizen of the Union has the right to vote and to stand as a candidate at municipal elections in
the Member State in which he or she resides under the same conditions as nationals of that State.

Artide 41
Right to good administration

1. Every person has the right to have his or her affairs handled impartially, fairly and within a
reasonable time by the institutions, bodies, offices and agencies of the Union.
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2. This right includes:

(a) the right of every person to be heard, before any ndividual measure which would affect him or
her adversely is taken;

(b) the right of every person to have access to his or her file, while respecting the legitimate interests
of confidentiality and of professional and business secrecy:

(c) the obligation of the administration to give reasons for its decisions.

3. Every person has the right to have the Union make good any damage caused by its institutions
or by its servants in the performance of their duties, in accordance with the general principles
common to the laws of the Member States.

4. Every person may write to the institutions of the Union in one of the languages of the Treaties
and must have an answer in the same language.

Artide 42
Right of access to documents

Any citizen of the Union, and any natural or legal person residing or having its registered office in a
Member State, has a right of access to documents of the institutions, bodies, offices and agencies of
the Union, whatever their medium.

Article 43
European Ombudsman

Any citizen of the Union and any natural or legal person residing or having its registered office in a
Member State has the right to refer to the European Ombudsman cases of maladministration in the
activities of the institutions, bodies, offices or agencies of the Union, with the exception of the Court
of Justice of the Furopean Union acting in its judicial role.

Artide 44
Right to petition

Any citizen of the Union and any natural or legal person residing or having its registered office in a
Member State has the right to petition the European Parliament.

Artide 45
Freedom of movement and of residence
1. Every citizen of the Union has the right to move and reside freely within the territory of the

Member States.

2. Freedom of movement and residence may be granted, in accordance with the Treaties, to
nationals of third countries legally resident in the territory of a Member State.
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Artide 46
Diplomatic and consular protection

Every citizen of the Union shall, in the territory of a third country in which the Member State of
which he or she is a national is not represented, be entitled to protection by the diplomatic or
consular authorities of any Member State, on the same conditions as the nationals of that Member
State.

TITLE VI
JUSTICE

Artide 47
Right to an effective remedy and to a fair trial

Everyone whose rights and freedoms guaranteed by the law of the Union are violated has the right to
an effective remedy before a tribunal in compliance with the conditions laid down in this Article.

Everyone is entitled to a fair and public hearing within a reasonable time by an independent and
impartial tribunal previously established by law. Everyone shall have the possibility of being advised,
defended and represented.

Legal aid shall be made available to those who lack sufficient resources in so far as such aid is
necessary to ensure effective access to justice.

Artide 48
Presumption of innocence and right of defence

1. Everyone who has been charged shall be presumed innocent until proved guilty according to
law.

2. Respect for the rights of the defence of anyone who has been charged shall be guaranteed.

Artide 49
Principles of legality and proportionality of criminal offences and penalties

1. No one shall be held guilty of any criminal offence on account of any act or omission which
did not constitute a criminal offence under national law or international law at the time when it was
committed. Nor shall a heavier penalty be imposed than the one that was applicable at the time the
criminal offence was committed. If, subsequent to the commission of a criminal offence, the law
provides for a lighter penalty, that penalty shall be applicable.

2. This Article shall not prejudice the trial and punishment of any person for any act or omission
which, at the time when it was committed, was criminal according to the general principles

recognised by the community of nations.

3. The severity of penalties must not be disproportionate to the criminal offence.
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Artide 50
Right not to be tried or punished twice in criminal proceedings for the same criminal offence

No one shall be liable to be tried or punished again in criminal proceedings for an offence for which
he or she has already been finally acquitted or convicted within the Union in accordance with the
law.

TITLE VI
GENERAL PROVISIONS GOVERNING THE INTERPRETATION AND APPLICATION OF THE CHARTER

Artide 51
Field of application

1. The provisiens of this Charter are addressed to the institutions, bodies, offices and agencies of
the Union with due regard for the principle of subsidiarity and to the Member States only when they
are implementing Union law. They shall therefore respect the rights, observe the principles and
promote the application thereof in accordance with their respective powers and respecting the
limits of the powers of the Union as conferred on it in the Treaties.

2. The Charter does not extend the field of application of Union law beyond the powers of the
Union or establish any new power or task for the Union, or modify powers and tasks as defined in
the Treaties.

Artide 52
Scope and interpretation of rights and principles

1. Any limitation on the exercise of the rights and freedoms recognised by this Charter must be
provided for by law and respect the essence of those rights and freedoms. Subject to the principle of
proportionality, limitations may be made only if they are necessary and genuinely meet objectives of
general interest recognised by the Union or the need to protect the rights and freedoms of others.

2. Rights recognised by this Charter for which provision is made in the Treaties shall be exercised
under the conditions and within the limits defined by those Treaties.

3. In so far as this Charter contains rights which correspond to rights guaranteed by the
Convention for the Protection of Human Rights and Fundamental Freedoms, the meaning and
scope of those rights shall be the same as those laid down by the said Convention. This
provision shall not prevent Union law providing more extensive protection.

4. In so far as this Charter recognises fundamental rights as they result from the constitutional
traditions common to the Member States, those rights shall be interpreted in harmony with those
traditions.
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5. The provisions of this Charter which contain principles may be implemented by legislative and
executive acts taken by mstitutions, bodies, offices and agencies of the Union, and by acts of Member
States when they are implementing Union law, in the exercise of their respective powers. They shall
be judicially cognisable only in the interpretation of such acts and in the ruling on their legality.

6. TFull account shall be taken of national laws and practices as specified in this Charter.

7. The explanations drawn up as a way of providing guidance in the interpretation of this Charter
shall be given due regard by the courts of the Union and of the Member States.

Artidle 53

Level of protection

Nothing in this Charter shall be interpreted as restricting or adversely affecting human rights and
fundamental freedoms as recognised, in their respective fields of application, by Union law and
international law and by international agreements to which the Union or all the Member States
are party, including the European Convention for the Protection of Human Rights and Fundamental
Freedoms, and by the Member States” constitutions.

Artide 54

Prohibition of abuse of rights

Nothing in this Charter shall be interpreted as implying any right to engage in any activity or to
perform any act aimed at the destruction of any of the rights and freedoms recognised in this Charter
or at their limitation to a greater extent than is provided for herein.

The above text adapts the wording of the Charter proclaimed on 7 December 2000, and will replace
it as from the date of entry into force of the Treaty of Lisbon.
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COUNCIL FRAMEWORK DECISION 2003/577/JHA
0f 22 July 2003
on the execution in the European Union of orders freezing property or evidence

THE COUNCIL OF THE EUROPEAN UNION,

Having regard to the Treaty on European Union, and in parti-
cular Article 31(a) and Article 34(2)(b} thereof,

Having regard to the initiative by the Republic of Francs, the
Kingdom of Sweden and the Kingdom of Belgium (),

Having regard to the opinion of the European Padiament {2),
Whereas:

(1) The European Council, mesting in Tampere on 15 and
16 October 1999, endorsed the principle of mutual
recognition, which should become the comerstone of
judicial cooperation in both civil and criminal matters
within the Union,

{2 The principle of mutual recognition should also apply to
pre-trial orders, in particular to those which would
enable competent judicial authorities quickly to secure
evidence and 1o seize property which are easily movable.

(3  On 29 November 2000 the Council, in accordance with
the Tampere conclusions, adopted a programme of
measures to implement the principle of mutual recogni-
tion in eriminal mattess, giving first priority (measures 6
and 7) to the adoption of an instrument applying the
principle of mutnal recognition to the freezing of
evidence and property.

(4 Cooperation between Member States, based on the prin-
ciple of mutual recognition and immediate execution of
judicial decisions, presupposes confidence that the deci-
sions 1o be recognised and enforced will always be taken
in compliance with the principles of legality, subsidiarity
and proportionality.

(5 Rights granted to the parties or bona fide interested third
parties should be preserved.

(6)  This Framework Decision respects the fundamenta
rights and observes the principles recognised by Article
6 of the Treaty and reflected by the Charter of Funda-
mental Rights of the European Union, notably Chapter
VI thereof, Nothing in this Framework Decigion may be

[ 0JC75,7.3.2001, p. 3.
% Opinion delivered on 11 June 2002 fnot yet published m the Offi-
cial Journal).

interpreted as prohibiting refusal to fresze property for
which a freezing order has been issued when there are
reasons to believe, on the basis of objective elements,
that the freezing order is issued for the purpose of
prosectiting or punishing a person on account of his or
her sex, race, religion, ethnic origin, nationality,
language, political opinions or sexual orientation, or that
that person's position may be prejudiced for any of these
TEASONS,

This Framework Decision does not prevent any Member
State from applying its constitutional rules relating to
due process, freedom of association, freedom of the
press and freedom of expression in other media,

HAS ADOFTED THIS FRAMEW ORK DECISION:

TITLE

SCOPE

Ariicle 1
Objective

The purpose of the Framework Decision is to establish the rules
under which a Member State shall recognise and execute in its
territory & freezing order issued by a judicial authority of
another Member State in the framework of criminal proceed-
ings. It shall not have the effect of amending the obligation 1o
respect the fundamental rights and fundamental legal principles
as enshrined in Article 6 of the Treaty.

Ariicle 2
Definitions

For the purposes of this Framework Decision:

(z) ‘issuing State’ shall mean the Member State in which a judi-
cial authority, as defined in the national law of the issuing
State, has mads, validated or in any way confirmed a
freezing order in the framework of criminal proceedings;
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{b) ‘executing State’ shall mean the Member State in whose
territory the property or evidence is located;

(¢) ‘freezing order’ property that could be subject o confisca-
tion or evidence;

(d) ‘property includes property of any dascription, whether
corporeal or incorporeal, movable or immovable, and legal
documents and instruments evidencing title 1o or interest in
such property, which the competent judicial authority
the issuing State considers:

— is the proceeds of an offence referred to in Article 3, or

aquivalent to either the full value or part of the value of
such proceeds, or

— congstitutes the mstrumentalities or the objects of such
an offence;

=

‘avidence’ shall mesn objects, documents or datz which
could be produced as evidence in criminal proceedings
concerning an offence referred to in Article 3.

Article 3
Offences

1. This Framework Decision applies to freezing orders issued
for purposes of:

(2) securing evidence, or

(b) subsequent confiscation of property.

2. The following offences, as they are defined by the law of
the issuing State, and if they are punishable in the issuing State
by & custodial sentence of a maximum petiod of at least thres
years shall not be subject to verification of the double crimin-
ality of the act:

— participation in a criminal organisation,

— terrorism,

— trafficking in human beings,

— sexual exploitation of children and child pornography,

— illicit trafficking i narcotic drugs and psychotropic
substances,

— illicit trafficking in weapons, munitions and explosives,

— corruption,

— fraud, including that affecting the financial mterests of the
European Communities within the meaning of the Conven-
tion of 26 July 1995 on the Protection of the European
Communities' Fmancial Interests,

— laundering of the proceads of crime,

— counterfeiting currency, including of the eurs,

— computer-related crime,

— environmental crime, including illicit trafficking in endan-
gered animal species and in endangered plant species and
varieties,

— facilitation of unauthorised entry and residence,

— murder, grievous bodily injury,

— llicit trade in human organs and tissue,

— kidnapping, illegal restraint and hostage-taking,

— racism and xenophobia,

— organised or armed robbery,

— fllicit wafficking in cultural goods, ncluding antiques and
works of art,

— swindling,

— racketeering and extortion,

— counterfeiting and piracy of products,

— forgery of administrative documents and trafficking therein,
— forgery of means of payment,

— fllicit trafficking in hormonal substances and other growth
promoters,

— ilicit trafficking in nuclear or radioactive materials,
— wafficking in stolen vehicles,

— Tape,

— arson,

— crimes within the jurisdiction of the Intemational Criminal
Tribunal,

— unlawful seizure of aircraft/ships,

— sabotage.

3, The Council may decide, at any time, acting unanimously
after consultation of the European Parliament under the condi-
tions laid down in Article 39(1) of the Treaty, to add other
categories of offence to the list contained in paragraph 2. The
Council shall examine, in the light of the report submitted by
the Commission pursuant to Article 14 of this Framework
Decision, whether the list should be extended or amended.

4. Por cases not covered by paragraph 2, the executing State
may subject the recognition and enforcement of a freezing
order made for purposes referred to in paragraph 1{a) to the
condition that the acts for which the order was issued consti-
tute an offence under the laws of that State, whatever the
constituent elements or however described under the law of the
issuing State,
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For cases not covered by paragraph 2, the executing State may
subject the recognition and enforcement of a freezing order
made for purposes referred to in paragraph 1(b) to the condi-
tion that the acts for which the order was issued constitute an
offenice which, under the laws of that State, allows for such
freezing, whatever the constitwent elements or however
described under the Jaw of the issuing State.

TITLE IT

PROCEDURE FOR EXECUTING FREEZING ORDERS

Article 4

Transmission of freezing orders

1. A freezing order within the meaning of this Framevork
Decision, together with the certificate provided for in Article 9,
shall be transmitted by the judicial authority which issued it
directly 10 the competent judicial authority for execution by
any maans capable of producing a written record under condi-
tions allowing the executing State 1o establish authenticity,

2. The United Kingdom and [reland, respectively, may,
before the date referred to in Article 14(1), state in a declara-
tion that the freezing order together with the certificate must
be sent via a central authority or autherities specified by it in
the declaration. Any such declaration may be modified by a
further declaration or withdrawn any time. Any declaration or
withdrawal shall be deposited with the General Secretariat of
the Council and notified to the Commission, These Member
States may at any time by a further declaration limit the scope
of such a declaration for the purpose of giving greater effect to
paragraph 1. They shall do so when the provisions on mutual
assistance of the Convention implementing the Schengen
Agresment are put into effect for them.

3. If the competent judicial authority for execution is
unknown, the judicial authority in the issuing State shall make
all necessary mquiries, including via the contact points of the
European Judicial Network (1), mn order to obtain the informa-
tion from the executing State,

4. When the judicial authority in the executing State which
receives a freezing order has no jurisdiction to recognise it and
take the necessary measures for its execution, it shall, ex officio,
transmit the freezing order to the competent judicial authority
for execution and shall so inform the judicial authority in the
issuing State which issued it.

[ Councll Joint Action 98/428[JHA of 29 June 1998 on the Creation
of the Edropean Judicial Network (O] L' 191, 7.7.1998, p. 4).

Ariicle 5

Recognition and immediate execution

1. The competent judicial authorities of the executing State
shall recognise 2 freezing order, transmitted in accordance with
Article 4, without any further formality being required and
shall forthwith take the necessary measures for its immediate
exectition in the same way as for a freezing order made by an
authority of the executing State, unless that authority decides
to invoke one of the grounds for non-recognition or non-
execution provided for in Article 7 or one of the grounds for
postponement provided for in Article 8,

Whenever it is necessary to ensure that the evidence taken is
valid and provided that such formalities and procedures are not
contrary to the fundamental principles of law in the executing
State, the judicial authority of the executing State shall also
observe the formalities and procedures expressly indicated by
the competent judicial authority of the issuing State in the
execution of the freezing order.

A raport on the execution of the freezing order shall be made
forthwith to the competent authority in the issuing State by
any means capable of producing a written record.

2. Any additional coercive measures rendered necessary by
the freezing order shall be taken in accordance with the applic-
able procedural rules of the executing State.

3. The competent judicial authorities of the executing State
shall decide and communicate the dacision on a freezing order
as soon as possible and, whenever practicable, within 24 hours
of receipt of the freezing order.

Ariicle 6

Duration of the freezing

1. The property shall remain frozen in the executing State
until that State has responded definitively to any request made
under Article 10(1)ia) or (b

2. However, after consulting the issuing State, the executing
State may in accordance with its national law and practices lay
down appropriate conditions in the light of the circumstances
of the case in order to limit the period for which the property
will be frozen. If, in accordance with those conditions, it envi-
sages lifting the measure, it shall inform the issuing State,
which shall be given the opportunity to submit its comments.
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3. Thejudicial authorities of the issuing State shall forthwith
notify the judicial authorities of the executing State that the
freazing order has been lifted. In these circumstances it shall be
the responsibility of the executing State to lift the measure as
s00n as possible.

Ariicle 7
Grounds for non-recognition or non-execution

1. The competent judicial anthorities of the executing State
may refuse to recognise or execute the freezing order only if:

{a) the certificate provided for in Article 9 is not produced, is
incomplete or manifestly does not correspond to the
freazing order;

=

there is an immunity or privilege under the law of the
executing State which makes it impossible 1o execute the
freezing order;

G

it i instantly clear from the information provided in the
certificate that rendering judicial assistance pursuant to
Article 10 for the offence in respect of which the freezing
order has been made, would infringe the ne bis in idem
principle;

=

if, in one of the cases referred to in Article 3(4), the act on
which the freezing order is based does not constitute an
offence under the law of the executing State; however, in
relation to taxes or duties, customs and exchange, execu-
tion of the freezing order may not be refused on the
ground that the law of the executing State does not impose
the same kind of tax or duty or does not contain a tax,
duty, customs and exchange regulation of the same kind as
the law of the issuing State,

2. Incase of paragraph 1(a), the competent judicial authority
may:

(2) specify a deadline for its presentation, completion or
corection; or

{b) accept an equivalent document; or

(c) exempt the issuing judicial authority from the requirement
if it congiders that the information provided is sufficient.

3. Any decision to refuse recognition or execution shall be
taken and notified forthwith to the competent judicial authori-
ties of the issuing State by any means capable of producing a
written record.

4. Incase it is in practice impossible to execute the freezing
order for the reason that the property or evidence have disap-
peared, have been destroyed, cannot be found in the location
indicated in the certificate or the location of the property or

evidence has not been indicated in a sufficiently precise
manner, even after consultation with the issuing State, the
competent judicial authorities of the issuing State shall likewise
be notified forthwith.

Ariicle 8
Grounds for postponement of execution

1. The competent judicial authority of the executing State
may postpone the execution of a freezing order transmitted in
accordance with Article 4

{a) where its execution might damage an ongoing criminal
investigation, until such time as it deems reasonable;

(b) where the property or evidence concerned have already
een subjected to & freezing order in criminal proceedings,
and until that freezing order is lifted;

=

where, in the case of an order freezing property in criminal
proceedings with a view to its subsequent confiscation, that
property is already subject 1o an order made in the course
of other proceedings in the executing State and until that
order is lifted. However, this point shall only apply where
such an order would have priority over subsequent national
freezing crders in criminal proceedings under national law.

2. A report on the postponement of the execution of the
freezing order, including the grounds for the postponement
and, if possible, the expected duration of the postponement,
shall be made forthwith to the competent authority in the
1ssuﬂgg State by any means capable of producing a written
record.

3. Assoon as the ground for postponement has ceased to
exigt, the competent judicial authority of the executing State
shall forthwith take the necessary measures for the execution of
the freezing order and inform the competent authority in the
issuing State thereof by any means capable of producing a
written record,

4. The competent judicial authority of the executing State
shall inform the competent authority of the issuing State about
any other restraint measure to which the property concerned
may be subjected.

Ariicle 9

Certificate

1. The certificate, the standard form for which is given in
the Amnex, shall be signed, and its contents certified as accu-
rate, by the competent judicial authority in the issuing State
that ordered the measure,
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2. The certificate must be translated into the officia
language or one of the official languages of the exacuting State.

3. Any Member State may, either when this Pramework
Decision is adopted or at a later date, state i a declaration
depasited with the General Secretariat of the Council that it will
accept a translation i one or more other official languages of
the institutions of the European Communities.

Atticle 10
Subsequent wreatment of the frozen property

1. The transmission referred to in Article 4:

(2) shall be accompanied by a request for the evidence to be
transferred 10 the issuing States

or

(b) shall be accompanied by a request for comfiscation
requiring either enforcement of a confiscation order that
has been issued in the issuing State or confiscation in the
executing State and subsequent enforcement of any such
ordes;

or

(c) shall contain an instruction in the cerificate that the prop-
erty shall remain in the executing State pending a request
referred 10 in (&) or (b). The issuing State shall indicate in
the certificate the (estimated) date for submission of this
request. Article 6(2) shall apply.

2. Requests referred to in paragraph 1(a) and (b} shall be
submitted by the issuing State and processed by the executing
State in accordance with the rules applicable to mutual assis-
tance in criminal matters and the rules applicable to iterna-
tional cooperation relating to confiscation.

3. However, by way of derogation from the rules on mutial
assistance referred t0 in paragraph 2, the executing State may
not refuse requests referred to under paragraph 1{a) on grounds
of absence of double criminality, where the requests concern
the offencas referred to i Article 3(2) and those offences are
punishable in the issuing State by a prison sentence of at least
three years.

Artide 11
Legal remedies

1. Member States shall put in place the necessary arrangs-
ments to ensure that any interested party, including bona fide
third parties, have legal remedies without suspensive effect
against a freezing order executed pursuant to Article 5, in order
10 preserve their legitimate interests; the action shall be brought
before 4 court in the issuing State or i the executing State in
accordance with the national law of each.

2. The substantive reasons for issuing the freezing order can
be challenged only in an action brought before a court in the
issuing State.

3. If the action is brought in the executing State, the judicial
authority of the issuing State shall be informed thereof and of
the grounds of the action, so that it can submit the arguments
that it desms necessary. It shall be informed of the outcome of
the action.

4. The issning and executing States shall take the necessary
measures to facilitate the exercise of the right to bring an
action mentioned in paragraph 1, in particular by providing
adequate information to interested parties.

5. The issuing State shall ensure that any time limits for
bringing an action mentioned in paragraph 1 are applied in a
way that guarantees the possibility of an effective legal remedy
for the fterested parties.

Ariicle 12

Reimbursement

1. Without prejudice to Article 11(2), where the executing
State under its law is responsible for injury caused to one of
the parties mentioned in Article 11 by the execution of a
freezing order transmitted to it pursuant to Article 4, the
issuing State shall reimburse to the executing State any sums
paid in damages by virtue of that responsibility to the said
party except if, and to the extent that, the injury or any part of
it is exclusively due to the conduct of the executing State,

2. Paragraph 1 is without prejudice to the national law of
the Member States on claims by natural or legal persons for
compensation of damage.

TITLE III

FINAL PROVISIONS

Ariicle 13
Territorial application

This Framework Decision shall apply to Gibraltar.

Ariicle 14
Implementation

1. Member States shall take the necessary measures to
comply with the provisions of this Framework Decision before
2 August 2005,
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2. By the same date Member States shall transmit to the
General Secretariat of the Council and 1o the Commission the
text of the provisions transposing into their national law the
obligations imposed on them under this Framework Decision.
On the basis of a report established using this information and
a written report by the Commission, the Council shall, before 2
August 2006, assess the extent t0 which Member States have
complied with the provisions of this Framework Decigion.

3. The General Secretariat of the Council shall notfy
Member States and the Commission of the declarations made
pursuant to Article 9(3).

Ariicle 15
Entry into force

This Framework Decision shall enter into force on the day of
its publication in the Official Joutnal of the European Union.

Done at Brussels, 22 July 2003,

For the Council
The Presiden:
G. ALEMANNO
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ANNEX

CERTIFICATE PROVIDED FOR IN ARTICLE ¢

The judiczal authority which issued the treezing order:

Otticial name:

Name of its representative: ...

Postheld (titejgrade)

File reference: «ovveee s

Address: ... RPN

Tel: (country code) (arealsity code} (...)

Fax: fcountry code} arca/

ity codd) (...)

E-mail:

Languages in which iris possible o communicate wirh the issuing judicial authoriry .

Contact details (including languages in which it is possible to communicate with the personish of the personis) to
contact il addilional information on the execution of (he order is Decessary or 10 make necessary practical
arrangements for the tansfer of evidence fif applicable):

(b The authority competent for the enforcement of the freezing order in the issuing State

Official name:

Namc of its representative: .

Past held (rirle/grade)

File reference:

Address:

Tel: (country code) (areajciry code) () .-

Fax: fcountry code) farcafity codel (..}

E-mail:

Languages in which it is possible to conmunicare with the authority competentfor the enforcement ...

Contact details {incTuding Languages in which 1t is possible to communicate with the personist] of the personis) to
contact if additional information on the execution of the order is necessary or to make necessary pxmm
arrangements for the transfer of evidence (if applicable): .
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In the case where points (a) and (b} have been filled, this point musr be filled in order ro indicare whichfor hoth of
these two awthorities must be comacted: ..

O Authoriiy mentoned ander point (2)

O Authoriiy mentzoned under point (b

£

Where a central authority has been made for the transmission and admi reception of freezing
orders {only applicable for Ireland and the United Kingdomj:

Name of the central authority

Contact person. :f applicable (ticle} grade and name}

File reference ...

Tel: (country code) (arcaleiry codc} .

Fax: {country code) {areafcity codc) .

Ihe freezing order:

=

1. Date and if applicable reference numbser

2

State the purpose of the order

2.1, Subsequent confiscation

2.2 Securing evidence

3. Description of formal:ties and procedures to be observed when executing 1 freezing order concerning evidence
(if applicable]

=

Information regarding the property or evidence in the executing State covered by the freezing orden
Descriptien of the property or evidence and location:

I {4 Precise description of the property and. where applicable, the maximum amount for which recovery is
sought {if such maximum amount i indcated in the order cancerning the value of proceeds)

b} Procise description of the cvidence
2. Exact location of the properry or cvidence (if not known, the lust known location]
3. Parry having <ustody of the propercy or evidence o knewn bencficial owner of the properry or cvidence, if

dilfeseni. Trom the person suspecied of the allence or convicted (I applicable under the naizonal law of the
issuing State)
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(g} Informarion regard:ng the identity of the (1) natural ot (2) legal person(s), suspected. of the offence or sonvicred (it
cable wnder the natonal law of the issuing State) orfand the personis) 1o whom the [reezing order relates (i
available)

1. Natural persons

Name: ..

Forename(sl: ........ JE e SR
Maiden mame, where applicable: .. e
Aliases, whereapplicable: .. e
NAGOMARF: . ooe oo SR
Daieolbath: R S -

Place of birth:

ddrens: .. JESS

2 Tegal persons

NAIIE oo
Form o Legal persont ...
Registration nambers ... .

Registered seat: R S -

Iy Action to be taken by the executing State after executing the freezing order

Contiscation
11 The property is to be kept in the execuring Stare for the purpose of subsequent confiscation of the property

111, Find enclosed request regarding enforcement of o confiscation order issued in the fssuing Stace on
. idaie)

1.1.2. Find enclosed request regarding conliscation in the executing State and subsequent enforcement of (hat
order

1.1.3. Estimated date for submission of a request referred toin 1.1.1 or 1.1.2

or
Securing of evidence

21, The propenty is to be transferred o the issuing State fo serve as evidonce
2.1.1. Find enclosed a request for the rransfer

or

2.2, The property is to be kept in the execuring Stare for the purpose of subsequent use as evidence in the issuing
State

2.2.2. Cstimared date for submission of a request referred toin 2.1.1.
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() Offences:

issuing the (reezing order and certficate:

o

participation in a criminal erganisation:
[errorizm:

trafficking in uman beings;

illicit ralficking in narcotic drugs

corruption;

ooooooao

laundeting of the proceeds of crime;

compurer-related crime:

oooao

specics and varictics;

murder, grievous bodily injus

illicit trade in human organs and rissuc;

racism and xenophobia

organised or armed rabbery;

swindling;
racketeering and extortion;
counterfciting and piracy of products;

forgery of administr:

forgery of means of payment;

trafficking in stolen vehicles;
rape;
arson;

unlawtul seizure of aircraftjships

gooDoo0oOoOoooDoDOoOoOooooooaoao

sabotage.

o

Description of the relevant grounds for the freczing order and a summaty of facts as knawn to the judicial authority

Nature and legal classification of the offenceis} and the applicable staturory provision|
d

It applicable, ek one or morc of the following offences to which the offence(s) identitied above relateqs),
offenceis) are punishable in the issuing State by a custod:al sentence of & maximum of at least thrce years

sexual exploitation of children and clrld powography;
and psychotropic substances;

illicit trafficking in weapons, munitians and cxplosives:

fraud, including that affecting the financ’al ‘nterests of the Curopean Communities within the meaning of the
Convention of 26 July 1995 an the Protection of the Furopean Communiries' Pinancial Interests;

counterfeiting currency. including of the euro;

environmental crme, including illicit rrafficking in endangered animal specics and in endangered plant

facilitation of unautharised entry and residence;

kidnapping, illegal restraint and hostage-taking;

illicit tafficking in cultural goods, includ:ng antques and works of ar;

ve documents and trafficking therein:

illici trofficking in hormonal substances and other growth |

llicit trafficking in nuclear or rdicactive marerials;

crimes within the jurisdiction of the International Criminal

Full deseriptions of offencels] not covered by seetion 1 above:
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fi) Tegal remedics against the freczing order for nierosted partics, ‘neluding bona f:de third partics, available :n the
igsuing Sate:

Description of the legal remedies available including necessary steps 0 Lake
Court belore which the action may be taken

Information as to those for whom the action i availible

Time limit for submission of the action

Autbority in the Issuing State who can supply further information on procedures for submittng appeals in the
issuing State and on whether legal assistance and translation s available:

Name

Contact person (if applicable):

Address:

Tel: (country code) (arcaleity cods) .

Fax: {country code) {arcafciry code) ...
E-mail: - - -
(k) Other circumstances relevant o the case {foptional information}:

The text of the freezing order s atrached to the cerrificate.

Signature of the issuing judicial authority and/or its representative certifying the content of the certificare as accurate:

Name:

Postheld {titlejarade): ...

Date: ...

Official stamp {if available}
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Crime (International Co-
operation) Act 2003

2003 CHAPTER 32

Parr1

Mt AL ASSISTANCE IN CRIMINAL MATTERS

CHAPTER 2

MUTUAL PROVISION OF EVIDENCE
Assistance in obtaining evidence abroad

7 Requests for assistance in obtaining evidence abroad

(1) If it appears to a judicial authority in the United Kingdom on an application made by
a person mentioned in subsection (3)}—
(a) that an offence has been committed or that there are reasonable grounds for
suspecting that an offence has been committed, and
(b) thatproceedingsinrespect of the offence have beeninstituted or that the offence
is being investigated,
the judicial authority may request assistance under this section.

(2) The assistance that may be requested underthis sectionis assistance in obtaining outside
the United Kingdom any evidence specified in the request for use in the proceedings
orinvestigation.

(3) The application may be made—
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(a) in relation to England and Wales and Northern Ireland, by a prosecuting
authority,

(b) inrelationto Scotland, by the Lord Advocate or a procurator fiscal,
(c) where proceedings have been instituted, by the person charged in those
proceedings.
(4) The judicial authorities are—
(a) inrelationto England and Wales, any judge or justice of the peace,
(b) inrelationto Scotland, any judge of the High Couxt or sheriff,
(¢) inrelation to Northern Ireland, any judge or resident magistrate.
(5) Inrelation to England and Wales or Nothern Ireland, a designated prosecuting authority
may itself request assistance under this section if—
(a) it appears to the authority that an offence has been committed or that there are
reasonable grounds for suspecting that an offence has been committed, and
(b) the authority has instituted proceedings in respect of the offence in question or
it is being investigated.
“Designated” means designated by an order made by the Secretary of State.

(6) In relation to Scotland, the Lord Advocate or a procurator fiscal may himself request
assistance under this section ifit appears to him—
(a) that an offence has been committed or that there are reasonable grounds for
suspecting that an offence has been committed, and
(b) thatproceedingsinrespect of the offence have beeninstituted or that the offence
is being investigated.

(7) If a request for assistance under this section is made in reliance on Article 2 of the
2001 Protocol (requests for information on banking transactions) in connection with
the investigation of an offence, the request must state the grounds on which the person
making the request considers the evidence specified in it to be relevant for the purposes
of the investigation.

Sending requests for assistance

(1) A request for assistance under section 7 may be sent—
(a) toacoutt exercising jurisdictionin the place where the evidence is situated, or
(b) toany authority recognised by the government of the country in question as the
appropriate authority for receiving requests of that kind.

(2) Alternatively, if it is a request by a judicial authority or a designated prosecuting
authority it may be sent to the Secretary of State (in Scotland, the Lord Advocate) for
forwarding to a court or authority mentioned in subsection (1).

(3) In cases of urgency, a request for assistance may be sent to—

(a) the International Criminal Police Organisation, or

(b) any body or person competent to receive it under any provisions adopted under
the Treaty on European Union,

for forwarding to any court or authority mentioned in subsection (1).
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9 Use of evidence obtained

(1) This section applies to evidence obtained pursuant to a request for assistance under
section 7.

(2) The evidence may not without the consent of the appropriate overseas authority be used
for any purpose other than that specified in the request.

(3) When the evidence is no longer required for that purpose (or for any other purpose for
which such consent has been obtained), it must be returned to the appropriate overseas
authority, unless that authority indicates that it need not be returned.

(4) In exercising the discretion conferred by section 25 of the Criminal Justice Act 1988
(c. 33) or Article 5 of the Criminal Justice (Evidence, Etc.) (Northemn Ireland) Order
1988 (S.I. 1988/ 1847 (N.L 17)) (exclusion of evidence otherwise admissible)in relation
to a statement contained in the evidence, the court must have regard—

(a) towhetherit was possible to challenge the statement by questioning the person
who made it, and

(b) ifproceedings have been instituted, to whether the local law allowed the parties
to the proceedings to be legally represented when the evidence was being
obtained.

(5) In Scotland, the evidence may be received in evidence without being sworn to by
witnesses, so far as that may be done without unfairness to either party.

(6) In this section, the appropriate overseas authority means the authority recognised by
the government of the country in question as the appropriate authority for receiving
tequests of the kind in question.

10 Domestic freezing orders

(1) If it appears to a judicial authority in the United Kingdom, on an application made by
aperson mentioned in subsection (4)}—
(a) that proceedings in respect of alisted offence have been instituted or such an
offence is being investigated,
(b) that there are reasonable grounds to believe that there is evidence in a
participating country which satisfies the requirements of subsection (3), and
(c) thatarequest has been made, or will be made, under section 7 for the evidence
to be sent to the authority making the request,
the judicial authority may make a domestic freezing order in respect of the evidence.

(2) A domestic freezing order is an order for protecting evidence which is in the
participating country pending its transfer to the United Kingdom.

(3) The requirements are that the evidence—
(a) is on premises specified in the application in the participating country,
(b) is likely to be of substantial value (whether by itself or together with other
evidence) to the proceedings or investigation,
(c) islikely to be admissible in evidence at a trial for the offence, and
(d) doesnot consist of or include items subject to legal privilege.

(4) The application may be made—
(a) inrelation to England and Wales and Northern Ireland, by a constable,
(b) inrelationto Scotland, by the Lord Advocate or a procurator fiscal.

111



JUSTICE ) EU Criminal Procedure

Crime (Intemational Co-cperatior) Act 2003 (c. 32)
Part I —Mutual assistance in ¢ rimingd matters
Chapter 2~ Mutwai provision of evidence
Docment Geveraged: 2011-03-22

‘Stats: This version of this chapier Conians provisions thatt re prospective.
Changes fo legisiation.: There are auisianding changes nat yet made by the legislationg aved editorial
tecm 16 Crime (Miemational Co-gpe pation) Act 2003, Any changes that have already been macde by
the tecm appear in the content and are referenced with annotations. (See end of Document for details)

(5) The judicial authorities are—
(a) inrelationto England and Wales, any judge or justice of the peace,
(b) inrelationto Scotland, any judge of the High Couxt or sheriff,
(c) inrelation to Northern Ireland, any judge or resident magistrate.

(6) This section does not prejudice the generality of the power to make a request for
assistance under section 7.

un Sending freezing orders

(1) A domestic freezing order made in England and Wales or Northern Ireland is to be sent
to the Secretary of State for forwarding to—
(a) acourt exercising jurisdiction in the place where the evidence is situated, or
(b) any authority recognised by the government of the country in question as the
appropriate authority for receiving orders of that kind.

(2) A domestic freezing order made in Scotland is to be sent to the Lord Advocate for
forwarding to such a court or authority.

(3) The judicial authority is to send the order to the Secretary of State or the Lord Advocate
before the end of the period of 14 days beginning with its being made.

(4) The order must be accompanied by a certificate giving the specified information and,
unless the certificate indicates when the judicial authority expects such a request to be
made, by a request under section 7 for the evidence to be sent to the authority making
the request.

(5) The certificate must include a translation of it into an appropriate language of the
participating country (if that language is not English).

(6) The certificate must be signed by or on behalf of the judicial authority who made the
order and must include a statement as to the accuracy of the information given in it.

The signature may be an electronic signature.

12 Variation or revocation of freezing orders

(1) The judicial authority that made a domestic freezing order may vary or revoke it on an
application by a person mentioned below.

(2) The persons are—
(a) the person who applied for the order,
(b) inrelationto England and Wales and Northern Ireland, a prosecuting authority,
(¢) inrelationto Scotland, the Lord Advocate,
(d) any other person affected by the order.

Assisting overseas anthorities to obtain evidence in the UK
13 Requests for assistance from overseas authorities

(1) Where a request for assistance in obtaining evidence in a part of the United Kingdom
is received by the territorial authority for that part, the authority may—
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(a) ifthe conditions in section 14 are met, arrange for the evidence to be obtained
under section 15, or

(b) direct that a search warrant be applied for under or by virtue of section 16 or
17 or, in relation to evidence in Scotland, 18.

(2) The request for assistance may be made only by—
(a) acourt exercising criminal jurisdiction, or a prosecuting authority, in a country
outside the United Kingdom,
(b) any other authority in such a country which appears to the territorial authority
to have the function of making such requests for assistance,
{c) any intemational authority mentioned in subsection (3).

(3) The international authorities are—
(a) the International Criminal Police Organisation,
(b) any other body or person competent to make a request of the kind to which
this section applies under any provisions adopted under the Treaty on European
Union.

14 Powers to arrange for evidence to be obtained

(1) The territorial authority may arrange for evidence to be obtained under section 15if the
request for assistance in obtaining the evidence is made in connection with—
(a) criminal proceedings or a criminal investigation, being carried on outside the
United Kingdom,
(b) administrative proceedings, or an investigation into an act punishable in such
proceedings, being carried on there,
(c) clemency proceedings, or proceedings on an appeal before a court against a
decision in administrative proceedings, being carried on, or intended to be
cartied on, there.

(2) In a case within subsection (1)(a) or (b), the authority may arrange for the evidence to
be so obtained only if the authority is satisfied—

(a) thatan offence under the law of the country in question has been committed or
that there are reasonable grounds for suspecting that such an offence has been
committed, and

(b) that proceedings in respect of the offence have been instituted in that country
or that an investigation into the offence is being carried on there.

An offence includes an act punishable in administrative proceedings.

(3) The territorial authority is to regard as conclusive a certificate as to the matters
mentioned in subsection (2)(a) and (b)issued by any authority in the country in question
which appears to him to be the appropriate authority to do so.

(4) If it appears to the territorial authority that the request for assistance relates to a fiscal
offence in respect of which proceedings have not yet been instituted, the authority may
not arrange for the evidence to be so obtained unless—

{a) the request is from a country which is a member of the Commonwealth or is
made pursuant to a treaty to which the United Kingdom is a party, or

(b) the authority is satisfied that if the conduct constituting the offence were to
occur in a part of the United Kingdom, it would constitute an offence in that
part.

113



JUSTICE ) EU Criminal Procedure

Crime (Intemational Co-operation) Act 2003 (2. 32)
Part I —Mutual assistance in ¢ rimingd matters
Chapter 2~ Mutwai provision of evidence
Docment Geveraged: 2011-03-22

Status. This version of this chapter contains provisions that are prospective.
Changes fo legisiation.: There are auisianding changes nat yet made by the legislationg aved editorial
tecm ta Crime (Fierational Co-gpe ration) Act 2003, Any changes tat have already been matde by
the tecm appear in the content and are referenced with annotations. (See end of Document for details)

15 Nominating a court etc. to receive evidence

(1) Where the evidence is in England and Wales or Northern Ireland, the Secretary of State
may by a notice nominate a court to receive any evidence to which the request relates
which appears to the court to be appropriate for the purpose of giving effect to the
request.

(2) But if it appears to the Secretary of State that the request relates to an offence involving
serious or complex fraud, he may refer the request (or any part ofit) to the Director of
the Serious Frand Office for the Director to obtain any evidence to which the request
or part relates which appears to him to be appropriate for the purpose of giving effect
to the request or part.

(3) Where the evidence isin Scotland, the Lord Advocate may by a notice nominate a court
to receive any evidence to which the request relates which appears to the court to be
appropriate for the purpose of giving effect to the request.

(4) But if it appears to the Lord Advocate that the request relates to an offence involving
serious or complex fraud, he may give a direction under section 27 of the Criminal
Law (Consolidation) (Scotland) Act 1995 (c. 39) (directions applying investigatory
provisions).

(5) Schedule 1 is to have effect in relation to proceedings before a court nominated under
this section.

16 Extension of statutory search powers in England and Wales and Northern
Ireland

(1) Part 2 of the Police and Criminal Evidence Act 1984 {c. 60) (powers of ent1y, search
and seizure) is to have effect as if references to serious arrestable offences in section 8
of, and Schedule 1 to, that Act included any conduct which—

(a) constitutes an offence under the law of a country outside the United Kingdom,
and

(b) would, if it occurred in England and Wales, constitute a serious arrestable
offence.

(2) But an application fora warrant or order by virtue of subsection (1) may be made only—
(a) inpursuance of a direction given under section 13, or
(b) ifitisanapplication fora warrant or order under section 8 of, or Schedule 1 to,
that Act by a constable for the purposes of an investigation by an international
joint investigation team of which he is a member.

(3) Part 3 of the Police and Criminal Evidence (Northern Ireland) Order 1989 (S.1. 1989/
1341 (N.I.12)) (powers of entry, search and seizure) is to have effect as if references
to serious arrestable offences in Article 10 of, and Schedule 1 to, that Order included
any conduct which—

(a) constitutes an offence under the law of a country outside the United Kingdom,
and

(b) would, ifit occurred in Northern Ireland, constitute a serious arrestable offence.

(4) But an application for a warrant or order by virtue of subsection (3) may be made only—
(a) inpursuance of a direction given under section 13, or
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(b) ifit is an application for a warrant or order under Article 10 of, or Schedule 1
to, that Order, by a constable for the purposes of an investigation by an
international joint investigation team of which he is a member.

(5) In this section, “‘international joint investigation team” has the meaning given by
section 88(7) of the Police Act 1996 (c. 16).

17 ‘Warrants in England and Wales or Northern Ireland

(1) A justice of the peace may issue a warrant under this section if he is satisfied, on an
application made by a constable, that the following conditions are met.

(2) But an application for a warrant under subsection (1) may be made only in pursuance
of a direction given under section 13.

(3) The conditions are that—

(a) criminal proceedings have been instituted against a personina country outside
the United Kingdom or a person has been arrested in the course of a criminal
investigation carried on there,

(b) the conduct constituting the offence which is the subject of the proceedings or
investigation would, if it occurred in England and Wales or (as the case may
be) Northern Ireland, constitute an arrestable offence, and

(c) there are reasonable grounds for suspecting that there is on premises in England
and Wales or (as the case may be) Northem Ireland occupied or controlled by
that person evidence relating to the offence.

“Arrestable offence™ has the same meaning as in the Police and Criminal
Evidence Act 1984 (c. 60) or (as the case may be) the Police and Criminal
Evidence (Northern Ireland) Order 1989 (S.I. 1989/ 1341 (N.I.12)).

(4) A warrant under this section may authorise a constable—

(a) to enter the premises in question and search the premises to the extent
reasonably required for the purpose of discovering any evidence relating to the
offence,

(b) toseize and retain any evidence for which he is authorised to search.

18 ‘Warrants in Scotland

(1) If, on an application made by the procurator fiscal, it appears to the sheriff—
(a) that there are reasonable grounds for suspecting that an offence under the law
of a country outside the United Kingdom has been committed, and
(b) that the conduct constituting the offence would, if it occurred in Scotland,
constitute an offence punishable by imprisonment,
the sheriff has the like power to grant warrant authorising entry, search and seizure by
any constable or customs officer as he has under section 134 ofthe Criminal Procedure
(Scotland) Act 1995 (c. 46) in respect of any offence punishable at common law in
Scotland.

(2) But an application for a warrant by virtue of subsection (1) may be made only—
{a) inpursuance of a direction given under section 13, or
(b) ifitisan application made at the request of an international joint investigation
team for the purposes of their investigation.
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“International joint investigation team” has the meaning given by
section 39(6) of the Police (Scotland) Act 1967 (c. 77).

19 Seized evidence

(1) Any evidence seized by a constable under or by virtue of section 16, 17 or 18 is to be
sent to the court or authority which made the request for assistance or to the territorial
authority for forwarding to that court or authority.

(2) So far as may be necessary in order to comply with the request for assistance—

(a) where the evidence consists of a document, the original or a copy isto be sent,
and

(b) where the evidence consists of any other article, the article itself or a
description, photograph or other representation of it is to be sent.

(3) This section does not apply to evidence seized under or by virtue of section 16(2)(b)
or (4)(b) or 18(2)(b).

Overseas freezing orders

20 Overseas freezing orders

(1) Section 21 applies where an overseas freezing order made by a court or authority in a
participating country is received from the court or authority which made or confirmed
the order by the territorial authority for the part of the United Kingdom in which the
evidence to which the order relates is situated.

(2) An overseas freezing order is an order—

(a) for protecting, pending its transfer to the participating country, evidence which
isin the United Kingdom and may be used in any proceedings or investigation
in the participating country, and

(b) inrespect of which the following requirements of this section are met.

(3) The order must have been made by—

(a) acour exercising criminal jurisdiction in the country,

(b) aprosecuting authority in the country,

(c) any other authority in the country which appears to the territorial authority to
have the function of making such orders.

(4) The order must relate to—

(a) criminal proceedings instituted in the participating country inrespect of alisted
offence, or
(b) acriminal investigation being carried on there into such an offence.

(5) The order must be accompanied by a certificate which gives the specified information;
but a certificate may be treated as giving any specified information which is not given
in it if the territorial authority has the information in question.

(6) The certificate must—

(a) be signed by or on behalf of the court or authority which made or confirmed
the order,

(b) include a statement as to the accuracy of the information given in it,
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(c¢) ifitisnotin English, include atranslation of it into English (or, if appropriate,
Welsh).

The signature may be an electronic signature.

(7) The order must be accompanied by a request for the evidence to be sent to a court
or authority mentioned in section 13(2), unless the certificate indicates when such a
tequest is expected to be made.

(8) References below in this Chapter to an overseas fieezing order include its
accompanying certificate.

21 Considering the order

(1) In relation to England and Wales and Northern Ireland, where this section applies the
Secretary of State must—
(a) by a notice nominate a court in England and Wales or (as the case may be)
Northern Ireland to give effect to the overseas freezing order,
(b) send a copy of the overseas freezing order to the nominated court and to the
chief officer of police for the area in which the evidence is situated,
(c) tell the chief officer which court has been nominated.

(2) In relation to Scotland, where this section applies the Lord Advocate must—
(a) by anotice nominate a sheriff to give effect to the overseas freezing order,

(b) send a copy of the overseas freezing order to the sheriff and to the procurator
fiscal.

In relation to Scotland, references below in this section and in sections 22 to 25
to the nominated court are to be read as references to the nominated shexiff.

(3) The nominated court is to consider the overseas freezing order on its own initiative
within a period prescribed by mles of court.

(4) Before giving effect to the overseas freezing order, the nominated court must give the
chief officer of police or (as the case may be) the procurator fiscal an opportunity to
be heard.

(5) The court may decide not to give effect to the overseas freezing order only if, in its
opinion, one of the following conditions is met.

(6) The first condition is that, if the person whose conduct is in question were charged in
the participating country with the offence to which the overseas freezing order relates
or in the United Kingdom with a corresponding offence, he would be entitled to be
discharged under any rule of law relating to previous acquittal or conviction.

(7) The second condition is that giving effect to the overseas freezing order would be
incompatible with any of the Convention rights (within the meaning of the Human
Rights Act 1998 (c. 42)).

22 Giving effect to the order

(1) The nominated court is to give effect to the overseas freezing order by issuing a warrant
authorising a constable—
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(2) to enter the premises to which the overseas freezing order relates and search
the premises to the extent reasonably required for the purpose of discovering
any evidence to which the order relates, and

(b) toseize and retain any evidence for which he is authorised to search.

(2) But, in relation to England and Wales and Northem Ireland, so far as the overseas
freezing order relates to excluded material or special procedure material the court isto
give effect to the order by making a production order.

(3) A production order is an order for the person who appears to the court to be in possession
of the material to produce it to a constable before the end of the period of seven days
beginning with the date of the production order or such longer period as the production
order may specify.

(4) The constable may take away any material produced to him under a production order;
and the material is to be treated for the purposes of section 21 of the Police and Criminal
Evidence Act 1984 (c. 60) or (as the case may be) Article 23 ofthe Police and Criminal
Evidence (Northern Ireland) Order 1989 (S.I. 1989/ 1341 (N.1.12)) (access and
copying) as ifit had been seized by the constable.

(5) If a person fails to comply with a production order, the court may (whether or not it
deals with the matter as a contempt of court) issue a warrant under subsection (1) in
respect of the material to which the production order relates.

(6) Section 409 of the Proceeds of Crime Act 2002 (c. 29)  (jurisdiction of sheriff) has
effect for the purposes of subsection (1) as if that subsection were included in Chapter 3
of Part 8 of that Act.

23 Postponed effect

The nominated court may postpone giving effect to an overseas freezing order in
respect of any evidence—
(a) inorderto avoid prejudicing a criminal investigation which is taking place in
the United Kingdom, or
(b) if. under an order made by a court in criminal proceedings in the United
Kingdom, the evidence may not be removed from the United Kingdom.

24 Evidence seized under the order

(1) Any evidence seized by or produced to the constable under section 22 is to be retained
by him until he is given a notice under subsection (2) or authorised to release it under
section 25.

(2) If—
(a) the overseas freezing order was accompanied by a request for the evidence to
be sent to a court or authority mentioned in section 13(2), or
(b) the territorial authority subsequently receives such a request,
the territorial authority may by notice require the constable to send the evidence to the
coutt or authority that made the request.
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25 Release of evidence held under the order

(1) On an application made by a person mentioned below, the nominated court may
authorise the release of any evidence retained by a constable under section 24 if; in its
opimon—

{a) the condition in section 21(6) or (7)is met, or
(b) the overseas freezing order has ceased to have effect in the participating
country.

(2) Inrelation to England and Wales and Northern Ireland, the persons are—
(a) the chief officer of police to whom a copy of the order was sent,
(b) the constable,
(¢) any other person affected by the order.

(3) Inrelation to Scotland, the persons are—
(a) the procurator fiscal to whom a copy of the order was sent,
(b) any other person affected by the order.

(4) If the territorial authority decides not to give a notice under section 24(2) in respect
of any evidence retained by a constable under that section, the authority must give the
constable a notice authorising him to release the evidence.

General

26 Powers under warrants

(1) A court in England and Wales or Northern Ireland, or a justice of the peace, may not
issue a warrant under section 17 or 22 in respect of any evidence unless the coutt or
justice has reasonable grounds for believing that it does not consist of or include items
subject to legal privilege, excluded material or special procedure material.

(2) Subsection (1) does not prevent a warrant being issued by virtue of section 22(5) in
respect of excluded material or special procedure material.

(3) In Schedule 1 to the Criminal Justice and Police Act 2001 (c. 16) (powers of seizure),
in Part 1 (powers to which the additional powers in section 50 apply)—
(a) paragraph 49 is omitted,
(b) after paragraph 73B there is inserted—

73C  “Crime (International Co-operation) Act 2603

The power of seizure conferred by sections 17 and 22 of the Crime
(International Co-operation) Act 2003 (seizure of evidence relevant to
overseas investigation or offence).”

(4) References in this Chapter to evidence seized by a person by virtue of or under any
provision ofthis Chapterinclude evidence seized by a person by virtue of section 50 of
the Criminal Justice and Police Act 2001 (additional powers of seizure), if it is seized in
the course of a search authorised by a warrant issued by virtue of or under the provision
in question.
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(5) Subsection (4) does not require any evidence to be sent to the territorial authority or
to any court or authority—
(a) before it has been found, on the completion of any examination required to be
made by arrangements under section 53(2) of the Criminal Justice and Police
Act 2001, to be property within subsection (3) of that section (property which
may be retained after examination), or
(b) at atime when it constitutes property in respect of which a person is required
to ensure that arrangements such as are mentioned in section 61(1) of that Act
(duty to secure) are in force.

27 Exercise of powers by others

(1) The Treasury may by order provide, in relation to England and Wales or Northern
Ireland—

(a) for any function conferred on the Secretary of State (whether or not in terms)
under sections 10, 11 and 13 to 26 to be exercisable instead in prescribed
circumstances by the Commissioners of Customs and Excise,

(b) forany function conferred on a constable under those sections to be exercisable
instead in prescribed circumstances by a customs officer or a person acting
under the direction of such an officer.

“Prescribed” means prescribed by the order.

(2) The Secretary of State may by order provide, in relation to England and Wales or
Northern Ireland—
(a) for any function conferred on him under sections 13 to 26 to be exercisable
instead in prescribed circumstances by a prescribed person,
(b) forany function conferred on a constable under those sections to be exercisable
instead in prescribed circumstances by a prescribed person.
“Prescribed” means prescribed by the order.

(3) Subsection (2)(b) does not apply to any powers exercisable by virtue of section 16(2)
(b) or (4)(b).

28 Interpretation of Chapter 2

(1) In this Chapter—

“domestic freezing order” has the meaning given by section 10(2),

“notice” means a notice in writing,

“overseas freezing order” has the meaning given by section 20,

“premises” has the same meaning as in the Police and Criminal Evidence
Act 1984 (c. 60), Chapter 3 of Part 8 of the Proceeds of Crime Act 2002 {c. 29)
or the Police and Criminal Evidence (Northern Ireland) Order 1989 (S.1. 1989/
1341 (N.I1.12)) (as the case may be),

“the relevant Framework Decision” means the Framework Decision on the
execution in the European Union of orders freezing property or evidence
adopted by the Council of the European Union on 22nd July 2003.

(2) The following provisions have effect for the purposes of this Chapter.

(3) In relation to England and Wales and Northern Ireland, “items subject to legal
privilege”, “excluded material” and “special procedure material” have the same
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meaning as in the Police and Criminal Evidence Act 1984 or (as the case may be) the
Police and Criminal Evidence (Northern Ireland) Order 1989.

(4) In relation to Scotland, “items subject to legal privilege” has the same meaning as in
Chapter 3 of Part 8 of the Proceeds of Crime Act 2002.

(5) Alisted offence means—
(a) anoffence described in Article 3(2) of the relevant Framework Decision, or
(b) an offence prescribed or of a description prescribed by an order made by the
Secretary of State.

(6) An order prescribing an offence or a description of offences under subsection (5)(b)
may require, in the case of an overseas freezing order, that the conduct which constitutes
the offence or offences would, if it occurred ina part of the United Kingdom, constitute
an offence in that part.

(7) Specified information, in relation to a certificate required by section 11(4) or 20(5),
means—
(a) any information required to be given by the form of certificate annexed to the
relevant Framework Decision, or
(b) any information prescribed by an order made by the Secretary of State.

(8) In relation to Scotland, references above in this section to the Secretary of State are to
be read as references to the Scottish Ministers.

(9) The territorial authority—
(a) in relation to evidence in England and Wales or Northemn Ireland, is the
Secretary of State,
(b) inrelationto evidencein Scotland, is the Lord Advocate.

121



JUSTICE ) EU Criminal Procedure

Crime (Intemational Co-operation) Act 2003 . 32)
Dacment Generated: 2011-03-22

Status:

This version of this chapter contains provisions that are prospective.

Changes to legislation:

There are outstanding changes not yet made by the legislation. gov.uk editorial team to Crime
(International Co-operation) Act 2003. Any changes that have already been made by the team
appear in the content and are referenced with annotations.

Chap

Changes and effects yet to be applied to the whole Act, associated Parts and
ters:

Act Appointed Day(s) by S.5.1. 2004/175 (commencement order for 2003 c. 32)
Act Appointed Day(s) by S.I. 2004/2624 (commencement order for 2003 c. 32)
Act Appointed Day(s) by S.1. 2004/786 (commencement order for 2003 c. 32)
Act Appointed Day(s) by S.1. 2006/281 (commencement order for 2003 c. 32)
Act Appointed Day(s) by S.I. 2006/2811 (commencernent order for 2002 c. 32)
Act Appointed Day(s) by S.1. 2008/3009 (commencement order for 2003 ¢. 32)
Act Appointed Day(s) by S.1. 2009/2605 (commencement order for 2003 ¢. 32)
S.R. 2006/368 commences (S 2005/1965 (N.I. 15))

S.R. 2006/63 commences (SI 2004/1501 (N.I. 10))

S.8..

S.L
S.L
S.L
S.L

1. 2010/413 commences (2010 asp 13)

2005/1126 commences (2005 c. 11)

2005/2122 amendment to earlier commencing SI 2005/950 Sch. 2 para. 23
2005/3495 commences (2005 c. 15)

2005/950 commences (2003 c. 44. This SI is amended by SI 2005/2122, ST

2007391, 2008 <. 4, Sch. 26 para. 78, Sch. 28 Pt. 2, SI 2009/616 and SI 2009/3111)

S.L
S.L
S.L
S.L
S.L
S.L
S.L
S.L
S.L

2006/378 commences (2005 c. 15)

2008/1 586 commences (2008 c. 4)

2008/1918 commences (2006 c. 49)

2008/3164 comtnences (2006 c. 49)

2008/755 commences (2007 ¢. 27)

2009/1059 transitional provisions for effects of commencing 81 2009/812
2009/1167 commences (2006 c. 52)

2009/1604 commences (2005 c. 4)

2009/812 commences (2006 c. 52)

Act inserted by 2003 c. 44
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{Acts adopted pursuant to Title V1 of the Treaty on Furopean Union)

COUNCIL FRAMEWORK DECISION 2005/214/JHA

of 24 February 2005

on the application of the principle of mutual recognition to financial penalties

THE COUNCIL OF THE EUROPEAN UNION,

Having regard to the Treaty on European Union, and in
particular Articles 31(a) and 34{2)(b) thereof,

Having regard to the initiative of the United Kingdom of Great
Britain and Northern Ireland, the French Republic and the
Kingdom of Sweden ),

Having regard to the opinion of the European Patliament (3),
‘Whereas:

{l)  The Furopean Council meeting in Tampere on 15 and
16 October 1999 endorsed the principle of mutual
recognition, which should become the comestone of
judicial cooperation in both civil and criminal matters
within the Union.

{2} The principle of mutual recognition should apply to
financial penalties imposed by judicial or administrative
authorities for the purpose of facilitating the enforcement
of such penalties in a Member State cther than the State
in which the penalties are imposed.

{3 On 29 November 2000 the Council, in accordance with
the Tampere conclisions, adopted a programme of
measures to implement the princple of mutual
recognition of decisions in criminal matters (%), giving
priority to the adoption of an instrument applying the
principle of mutual recognition to financial penalties
{measure 18).

{4 This Framework Decision should also cover financial
penalties imposed in respect of road traffic offences.

{5 This Framework Decision respects fundamental rights
and observes the principles recognised by Article 6 of the
Treaty and reflected by the Charter of Fundamental
Rights of the Furopean Union (%, in particular Chapter VI
thereof. Nothing in this Framework Decision may be
interpreted as prohibiting refusal to execute a decision

0] C278, 2.10.2001, p. 4.

[0}

@ 0] C271E 7.11.2002, p. 423.
) 0]C12,151.2001, p. 10.

() 0] C364, 18122000, p. 1.

when there are reasons to believe, on the basis of
objective clements, that the financial penalty has the
purpose of punishing a person on the grounds of his or
her sex, race, religion, ethnic origin, nationality, language,
political opinions or sexual orientation, or that that
person’s position may be prejudiced for any of these
reasons.

This Framework Decision does not prevent a Member
State from applying its constitutional rules relating to
due process, freedom of association, freedom of the press
and freedom of expression in other media,

HAS ADOPTED THIS FRAMEWORK DECISION:

Article 1

Definitions

For the purposes of this Framework Decision:

@

‘decision’ shall mean a final decision requiring a financial
penalty to be paid by a natural or legal person where the
decision was made by:

) a court of the issuing State in respect of a criminal
offence under the law of the issuing State;

{ii) an authority of the issuing State other than a court in
respect of a criminal offence under the law of the
issuing State, provided that the person concemed has
had an opportunity to have the case tried by a court
having jurisdiction in particular in criminal matters;

{iti) an authority of the issuing State other than a court in
respect of acts which are punishable under the national
law of the issuing State by virtue of being infringements
of the mules of law, provided that the person concerned
has had an epportunity to have the case tried by a court
having jurisdiction in particular in criminal matters;

{iv) a court having jurisdiction in paricular in criminal
matters, where the decision was made regarding
a decision as referred to in point {iii);
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{b) financial penalty’ shall mean the obligation to pay:

) asum of money on conviction of an offence imposed
in a decision;

{if) compensation imposed in the same decision for the
benefit of victims, where the victim may not be a civil
paty to the proceedings and the court is acting in the
exercise of its criminal jurisdiction;

{iii) a sum of money in respect of the costs of court or
administrative proceedings leading to the decision;

{iv) a sum of money to a public fund or a victim support
organisation, imposed in the same decision.

A financial penalty shall not include:

— orders for the confiscation of instrumentalities or
proceeds of crime,

— orders that have a civil nature and arise out of a claim
for damages and restitution and which are enforceable
in  accordance with Council Regulation (EC)
No 44/2001 of 22 December 2000 on jurisdiction and
the recognition and enforcement of judgments in civil
and commercial matters (!);

=

Gssuing State’ shall mean the Member State in which
a decision within the meaning of this Framework Decision
was delivered;

{d) ‘executing State’ shall mean the Member State to which
a decision has been transmitted for the purpose of
enforcement.

Article 2
Determination of the competent authorities

1. Each Member State shall inform the General Secretariat of
the Council which authority or authorities, under its national
law, are competent according to this Framework Decision, when
that Member State is the issuing State or the executing State.

2. Notwithstanding Article 4, each Member State may
designate, if it is necessary as a result of the organisation of its
internal system, one or more central authorities responsible for
the administrative transmission and reception of the decisions
and to assist the competent autherities.

¢ 0] L 12, 1612001, p. I.
Commission Regulation (EC) No
28.12.2004, p. 10).

Regulation @ last amended by
224502004 (0] L 381,

3. The General Secretarat of the Councl shall make the
information received available to all Member States and the
Comimission.

Article 3
Fundamental rights

This Framework Decision shall not have the effect of amending
the obligation to respect fundamental rights and fundamental
legal principles as enshrined in Article 6 of the Treaty.

Article 4

Transmission of decisions and recourse to the central
ority

1. A decision, together with a certificate as provided for in
this Article, may be transmitted to the competent authorities of
a Member State in which the natural or legal person against
whom a decision has been passed has property or income, is
nomally resident or, in the case of a legal person, has its
registered seat.

2. The certificate, the standard form for which is given in the
Amnex, must be signed, and its contents certified as accurate, by
the competent authority in the issuing State.

3. The decision or a certified copy of it, together with the
certificate, shall be transmitted by the competent authority in
the issuing State directly to the competent authority in the
executing State by any means which leaves a written record
under conditions allowing the executing State to establish its
authenticity. The original of the decision, or a certified copy of
it, and the original of the certificate, shall be sent to the
executing State if it so requires. All official communications
shall also be made directly between the said competent
authorities.

4. The issuing State shall only transmit a decision to one
executing State at any one time.

5. If the competent authority in the executing State is not
known to the competent authority in the issuing State, the latter
shall make all necessary inquiries, including via the contact
points of the European Judicial Network (%) in order to obtain
the information from the executing State.

6. When an authority in the executing State which receives
a decision has no jurisdiction to recognise it and take the
necessary measures for its execution, it shall, ex offido, transmit
the decision to the competent autherity and shall inform the
competent authority in the issuing State accordingly.

) Council Joint Action 98/428/JHA of 29 June 1998 on the creation
of a European Judicial Network (O] L 191, 7.7.1998, p. 4).
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7. The United Kingdom and Ireland, respectively, may state in
a declaration that the decision together with the certificate must
be sent via its central autherity or authorities specified by it in
the declaration. These Member States may at any time by
a further declaration limit the scope of such a declaration for
the purpose of giving greater effect to paragraph 3. They shall
do so when the provisions on mutual assistance of the
Schengen Implementation Convention are put into effect for
them. Any declaration shall be deposited with the General
Secretariat of the Council and notified to the Commission.

Artide 5
Scope

1. The following offences, if they are punishable in the issuing
State and as they are defined by the law of the issuing State,
shall, under the terms of this Framework Decision and without
verification of the double criminality of the act, give rise to
recognition and enforcement of decisions:

— participation in a criminal organisation,

— terrotism,

— trafficking in human beings,

— sexual exploitation of children and child pornography,

— illicit trafficking in narcotic drugs and psychotropic
substances,

— illicit trafficking in weapons, munitions and explosives,
— corruption,

— fraud, including that affecting the financial interests of the
Furopean Communities within  the meaning of the
Convention of 26 July 1995 on the protection of the
European Communities’ financial interests,

— laundering of the proceeds of crime,
— counterfeiting currency, including of the euro,
— computer-related crime,

— environmental crime, including illicit trafficking in
endangered animal species and in endangered plant species
and varieties,

— facilitation of unauthorised entry and residence,
— murder, grievous bodily injury,

— 1illicit trade in human organs and tissue,

kidnapping, illegal restraint and hostage-taking,
racism and xenophobia,
organised or armed robbery,

illicit trafficking in cultural goods, including antiques and
works of art,

swindling,

racketeering and extortion,

counterfeiting and piracy of products,

forgety of administrative documents and trafficking therein,
forgery of means of payment,

illicit trafficking in hermmenal substances and other growth
promoters,

illicit trafficking in nuclear or radicactive materials,
trafficking in stolen vehicles,

rape,

arson,

crimes within the jurisdiction of the Intemational Criminal
Court,

unlawful seizure of aircraft/ships,
sabotage,

conduct which infringes road traffic regulations, including
breaches of regulaticns pertaining to driving hours and rest
periods and regulations on hazardous goods,

smuggling of goods,
infringements of intellectual property rights,

threats and acts of violence against persons, including
viclence during sport events,

criminal damage,
theft,

offences established by the issuing State and serving the
purpose of implementing obligations arising from
instruments adopted under the EC Treaty or under Title VI
of the EU Treaty.
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2. The Council may decide to add other categories of offences
to the lists in paragraph 1 at any time, acting unanimously after
consultation of the European Parliament under the conditions
Taid down in Article 39(1) of the EUJ Treaty.

The Council shall consider, in the light of the report submitted
to it pursuant to Artice 20{5), whether the list should be
extended or amended. The Council shall censider the issue
further at a later stage on the basis of a report on the practical
application of the Framework Decision established by the
Commission within 5 years after the date mentioned in
Article 20(1).

3. For offences other than those covered by paragraph 1, the
executing State may make the recognition and execution of
a decision subject to the condition that the decision is related to
conduct which would constitute an offence under the law of the
executing State, whatever the constituent elements or however it
is described.

Ariide 6

Recognition and execution of decisions

The competent authorities in the executing State shall recognise
a decision which has been transmitted in accordance with
Article 4 without any further formality being required and shall
forthwith take all the necessary measures for its execution,
unless the competent authority decides to invoke one of the
grounds for nen-recognition or non-execution provided for in
Article 7.

Artide 7

Grounds for non-recognition and non-execution

1. The competent authorities in the executing State may
refuse to recognise and execute the decision if the certificate
provided for in Article 4 is not produced, is incomplete or
manifestly does not correspond to the decision.

2. The competent authority in the executing State may also
refuse to recognise and execute the decision if it is established
that:

{a) decision against the sentenced person in respect of the same
acts has been delivered in the executing State or in any State
other than the issuing or the executing State, and, in the
latter case, that decision has been executed;

{b) in one of the cases referred to in Article 5(3), the decision
relates to acts which would not constitute an offence under
the law of the executing State;

{c) the execution of the decision is statute-barred according to
the law of the executing State and the decision relates to
acts which fall within the jurisdiction of that State under its
own law.

the decision relates to acts which:

a8

i) are regarded by the law of the executing State as having
een committed in whole or in part in the temitory of
the executing State orin a place treated as such, or

{ii) have been committed outside the territory of the issuing
State and the law of the executing State does not allow
prosecution for the same offences when committed
outside its territory;

{e) there is immunity under the law of the executing State,
which makes it impossible to execute the decision;

{f) the decision has been imposed on a natural person who
under the law of the executing State due to his or her age
could not yet have been held criminally liable for the acts in
respect of which the decision was passed;

{g) according to the certificate provided for in Article 4, the
person concemed

{) in case of a written procedure was not, in accordance
with the law of the issuing State, informed personally or
via a repr ive, comp to national
law, of his right to contest the case and of time limits of
such a legal remedy, or

N
according

{if) did not appear personally, unless the certificate states:

— that the person was informed personally, or via
a representative, competent according to national
law, of the proceedings in accordance with the law
of the issuing State, or

— that the persen has indicated that he or she does
not contest the case;

{h) the financial penalty is below EUR 70 or the equivalent to
that amount.

3. In cases referred to in paragraphs 1 and 2{c) and {g), before
deciding not to recognise and to execute a decision, either
totally or in part, the competent authority in the executing State
shall consult the competent authority in the issuing State, by
any appropriate means, and shall, where appropriate, ask it to
supply any necessary information without delay.
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Article 8

Determination of the amount to be paid

1. Where it is established that the decision is related to acts
which were not carmied out within the tersitory of the issuing
State, the executing State may decide to reduce the amount of
the penalty enforced to the maximum amount provided for acts
of the same kind under the national law of the executing State,
when the acts fall within the jurisdiction of that State.

2. The competent authotity of the executing State shall, if
necessary, convert the penalty into the currency of the executing
State at the rate of exchange obtaining at the time when the
penalty was imposed.

Atidle 9

Law governing enforcement

1. Without prejudice to paragraph 3 of this Article, and to
Article 10, the enforcement of the decision shall be governed by
the law of the executing State in the same way as a financial
penalty of the executing State. The authorities of the executing
State alone shall be competent to decide on the procedures for
enforcement and to determine all the measures relating thereto,
including the grounds for termination of enforcement.

2. In the case where the sentenced person is able to furnish
proof of a payment, totally or in pam, in any State, the
competent authority of the executing State shall consult the
competent autherity of the Issuing State in the way provided for
in Article 7(3). Any part of the penalty recovered in whatever
manner in any State shall be deducted in full from the amount,
which is to be enforced in the executing State.

3. A financial penalty imposed on a legal person shall be
enforced even if the executing State does not recognise the
principle of criminal liability of legal persons.

Asticle 10

Imprisonment or other alternative sanction by way of
substitution for non-recovery of the financial penalty

‘Where it is not possible to enforce a decision, either totally or
in part, alternative sanctions, including custodial sanctions, may
be applied by the executing State if its laws so provide in such
cases and the issuing State has allowed for the application of
such alternative sanctions in the certificate referred to in Article
4. The severity of the altemative sanction shall be determined in
accordance with the law of the executing State, but shall not
exceed any maximum level stated in the certificate transmitted
by the issuing State.

Article 11
Amnesty, pardon, review of sentence

1. Amnesty and parden may be granted by the issuing State
and also by the executing State.

2. Without prejudice to the Article 10, only the issuing State
may determine any application for review of the decision.

Article 12
Termination of enforcement

1. The competent authority of the issuing State shall forthwith
inform the competent authority of the executing State of any
decision or measure as a result of which the decision ceases to
be enforceable or is withdrawn from the executing State for any
other reason.

2. The executing State shall terminate enforcement of the
decision as soon as it is informed by the competent authotity of
the issuing State of that decision or measure.

Article 13
Acerual of mondes obtained from enfotcement of decisions

Monies obtained from the enforcement of decisions shall accrue
to the executing State unless otherwise agreed between the
issuing and the executing State, in particular in the cases

referred to in Article 1{b)i).

Asticle 14
Information from the executing State

The competent autherity of the executing State shall without
delay inform the competent authority of the issuing State by
any means which leaves a written record:

{a) of the transmission of the decision to the competent
authority, according to Article 4(6);

{b) of any decision not to recognise and execute a decision,
according to Articles 7 or 20{3), together with the reasons
for the decision;

=

of the total or partial non-execution of the decision for the
reasons referred to in Atticle 8, Article 9(1) and (2), and
Article 11(1);
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{d) of the execution of the decision as soon as the execution
has been completed;

{e) of the application of altemative sanction, according to
Article 10.

Atticle 15
Consequences of transmission of a decision

1. Subject to paragraph 2, the issuing State may not proceed
with the execution of a decision transmitted pursuant to
Article 4.

2. The right of execution of the decision shall revert to the
issuing State:

{a) upon it being informed by the executing State of the total
or partial non-execution or the non-recognition or the non-
enforcement of the decision in the case of Article 7, with
the exception of Article 7{2)(a), in the case of Article 11(1),
and in the case of Article 20(3); or

{b) when the executing State has been informed by the issuing
State that the decision has been withdrawn from the
executing State pursuant to Aticle 12.

3. I, after transmission of a decision In accordance with
Article 4, an authority of the issuing State receives any sum of
money which the sentenced person has paid voluntarily in
respect of the decision, that authority shall inform the
competent authority in the executing State without delay.
Article 9(2) shall apply.

Article 16
Languages

1. The certificate, the standard form for which is given in the
Annex, must be translated into the official language or one of
the official languages of the executing State. Any Member State
may, either when this Framework Decision is adopted or at
a later date, state in a declaration deposited with the General
Secretariat of the Council that it will accept a translation in one
or more other official languages of the Institutions of the
Union.

2. The execution of the decision may be suspended for the
time necessary to obtain its translation at the expense of the
executing State.

Anticle 17
Costs

Member States shall not claim from each other the refund of
costs resulting from application of this Framewerk Decision.

Article 18

Relationship with other agreements and arrangements

This Framework Decision shall not preclude the application of
bilateral or multilateral agreements or arrangements between
Member States in so far as such agreements or arrangements
allow the prescriptions of this Framework Decision to be
exceeded and help to simplify or facilitate further the

procedures for the enforcement of financial penalties.

Asticle 19

Territorial application

This Framework Decision shall apply to Gibraltar.

Article 20

Inplementation

1. Member States shall take the necessary measures to comply
with the provisions of this Framework Decision by 22 March
2007.

2. Each Member State may for a period of up to five years
from the date of entry into force of this Framework Decision
limit its application to:

{a) decisions mentioned in Article 1 (a){f) and (v); andfor

{b) with regard to legal persons, decisions related to conduct
for which a European instrument provides for the
application of the principle of hability of legal persons.

Any Member State that wants to make use of this paragraph,
shall notify a declaration to that effect to the Secretary General
of the Council upon the adoption of this Framework Decision.
The declaration shall be published in the Official Journal of ihe
Euwropean Union.

3. Each Member State may, whete the certificate referred to in
Article 4 gives rise to an issue that fundamental rights or
fundamental legal principles as enshrined in Article 6 of the
Treaty may have been infringed, oppose the recognition and the
execution of decisions. The procedure referred to in Article 7{3)
shall apply.

4. Any Member State may apply the principle of reciprocity in
relation to any Member State making use of paragraph 2.

129




JUSTICE ) EU Criminal Procedure

17622

(]

Official Joumal of the European Union

22.3.2005

5. Member States shall transmit to the General Secretariat of
the Council and to the Commission the text of the provisions
transposing into their national law the obligations imposed on
them under this Framework Decision. On the basis of a report
established on the basis of this information by the Commission,
the Council shall, no later than 22 March 2008, assess the
extent to which Member States have complied with this
Framework Decision.

6. The General Secretariat of the Council shall netify the
Member States and the Commission of the declarations made
pursuant to Articles 4(7) and 16.

7. Without prejudice to Article 35(7) of the Treaty, a Member
State which has experienced repeated difficulties or lack of
activity by another Member State in the mutual recognition and
execution of decisions, which have not been solved through
bilateral consultations, may inform the Council with a view to
evaluating the implementation of this Framework Decision at
Member State level

8. Any Member State which during a calendar year has
applied paragraph 3, shall in the beginning of the following
calendar year inform the Council and the Commission of cases
in which the grounds referred to in that provision for non-
recognition or nen-executicn of a decision have been applied.

9. Within seven years after the entry into force of this
Framework Decision, the Commission shall establish a report
on the basis of the information received, accompanied by any
initiatives it may deem apprepriate. The Council shall on the
basis of the report review this Article with a view to considering
whether paragraph 3 shall be retained or replaced by a more
specific provision.

Article 21

Entry into force

This Framework Decision shall enter inte force on the day of its
publication in the Official Jowrnal of the European Union.

Done at Brussels, 24 February 2005.

For the Coundl
The President
N. SCHMIT
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ANNEX
CERTIFICATE

referred to in Article 4 of Council Framework Decision 2005/214JHA on the application of the principle of
mutual recognition to financial penalties

FISSUING SEAE: L s

L N

(b) The authority which issued the decision imposing the financial penalty:

Official name:

FLE TEFETRIICE 0] v v ev et ettt et ee eae ee et e ee ee e e et e e et et e et et ee et e aaas
Tel. No: {country cade) (aT0a/Ciy CO0E) «-+ ++ 1+ +v et ettt ettt et e et
Fax No {country code fareafcity code] . ... .. .. ..o\ ie st
E-mail fwhen available) ... ... ...
Languages in which it is possible to communicate with the issuing authority ............... ... ...

Contact details for person(s) to contact to cbtain additional information for the purpose of the enfarcement of
the decision or, where applicable, for the puspose of the transfer to the issuing State of monies obtained from
the enforcement (name, title/grade, tel. No,, fax No., and, when available, B-mail) . ... .....................
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{c) The authority competent for the enforcement of the decision imposing the financial penalty in the issuing State
{if the authority is different from the authority under point (b)):

Tel. No: (country cade) reafGity GO0+« +evvetueeessennaensas enn et tet ettt aen e
Fax No {country code) (areafGity €0de) -+ .+ oueueit et ettt e et e
Eemail fvhen avalable] ... ... 1oLl

Languages in which it is possible to communicate with the authority competent for the enforcement .........

Contact details for personfs) to contact to obtain additional information for the purpose of the enforcement of
the decision or, where applicable, for the purpose of the transfer to the issuing Statc of monics obtained from
the enforcement {name, title/grade, tel. No,, fax No., and, when available, E-mail): . .......................

{d) Whete a central authority has been made ible for the administrati ission of decisions imposing
financial penalties in the issuing State:

Name of the central authority:

Tel, No: (country code) farealCity €00 .+ +ervetaesssensaentat tat et it ettt an e
Fax NO: {ountry code) {areaeity code) ... ... ... ouuueitnet ittt et e

Eemail fvhen avalablel: .. ... oo
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{¢) The authority or authorities which may be contacted {in the case where point {¢) andjor (d) has been filled):
O Authority mentioned under point {b)

Can be contacted for questions conceming: .

O Authority mentioned under point {c)
Can be contacted for questions conceming: . .............. ..o
O Authority mentioned under point {d)

Can be contacted for QUESHiONS CONCEMING: .+ v v ve sttt a i ie e ea e

{f) Information regarding the natural or legal person on which the financial penalty has been imposed:

1. Incase of a natural person

Nationality: ..o

Identity number or social security number {when available): .

Date of BIrth: . ... .. e e

(@) If the decision is transmitted to the executing State because the person against whom the decision has been
g P g
passed is normally resident, add the following information:

{b) I the decision is transmitted to the executing State because the person against whom the decision has been
passed has property in the executing State, add the following information:

Description of the Property of the PEISON: . ...+« oe .ttt et it ettt et ieas

Lacation of the property of the PErsom: .. ... .e. . et eneaaes e ieiteaaae e
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{c) I the decision is transmitted to the executing State because the person against whom the decision has been
passed has income in the executing State, add the following information:

Registration number @if avallable) (: -~ ..o\ ..ottt

Registered scat £ available) {3 ... .o. ..o\t et it e

{@) If the decision is transmitted to the executing State because the legal person against whom the decision has
been passed has property in the executing State, add the following information:

Description of the property of the legal PEISON: . ... ... oo\ttt et eet e

Location of the propesty of the legal PETSOn: . ... . ceuueutie et ieeat ettt eat s

{b) If the decision is transmitted to the executing State because the legal person against whom the decision has
been passed has income in the executing State, add the following information:

Description of the source(s) of income of the legal PErSon: ... .. ... ....o\uuieteii it

8]

{g) The decision imposing a financial penalty:

1. The nature of the decision imposing the financial penalty (tick the relevant box):

D {) Decision of a court of the issuing State in respect of a criminal offence under the law of the
issuing State

O (i) Decision of an authority of the issuing State other than a court in respect of a criminal offence
under the law of the issuing State. It is confirmed that the person concemed has had an
opportunity to have the case tried by a court having jurisdiction in particular in criminal matters.

O (i) Decision of an authority of the issuing State other than a cowtt in respect of acts which are
punishable under the national law of the issuing State by virtue of being infringements of the rules
of law. It is confirmed that the person concerned has had an opportunity to have the case tried by
a caurt having jurisdiction in particular in criminal matters.

O (iv) Decision of a court having jurisdiction in particular in criminel matters regarding a decision as
referred to in point fii.

The decision was mads 01 (80 ++ .. +u vt evet e bt e et e e

“Where a decision is transmitted to the execating State because the legal person against whom the decision has been passed has its
registered seat in that State, Registration number and Registered seat must be completed.
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The decision became fnal 01 {GRIE] . o+ .+ e v vet et e e
Reference number of the decision if availablel: .+« 1.2 ittt e

The financial penalty constitutes an obligation to pay {tick the relevant boxies) and indicate the amount(s)
with indication of currency):

D § A sum of moncy on conviction of an offence imposed in a decision.

O @) Compensation imposed in the same decision for the benefit of victims, where the victim may not
be a civil party to the proceedings and the court is acting in its exercise of its criminal jurisdiction.

Amount:

O @) A sum of money in respect of the costs of court or administrative proceedings leading to the
decision.

D @) A sum of money ta a public fund or a victim support organisation, imposed in the same decision.

3. To the cxtent that the offencefs) identified under point 2 above constitutefs) ane or mare of the following
offences, confim that by ticking the relevant box{es):

O participation in a criminal organisation;

O terrorism;

O wafficking in human beings;

D sexual exploitation of children and child pornography:

O illicit trafficking in narcotic drugs and psychotropic substances;

D ilicit trafficking in weapons, munitions and explosives;
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cormuption;

fraud, including that affecting the financial interests of the European Communities within the meaning
of the Convention of 26 July 1995 on the protection of the Furopean Communities’ financial interests;

laundesing of the proceeds of crime;
counterfeiting currency, including of the euro;
computer-related crime;

environmental crime, including illicit trafficking in endangered animal species and in endangered plant
species and varieties;

facilitation of unauthorised entry and residence;

murder, grievous bodily injury;

illicit trade in human organs and tissue;

kidnapping, illegal restraint and hostage-taking;

racism and xenophobia;

organised or armed robbery;

illicit trafficking in cultural goods, including antiques and works of art;
swindling;

racketeering and extortion;

counterfeiting and piracy of products;

fargery of administrative documents and trafficking therein;

forgery of means of payment;

llicit trafficking in hormonal substances and other growth promoters;
illicit trafficking in nuclear or radioactive matesials;

trafficking in stolen vehicles:

Tape;

arson;

crimes within the jurisdiction of the International Criminal Court;
unlave seizure of aircraftjships:

sabatage;

conduct which infringes road traffic regulations, including breaches of regulations pertaining to driving
houss and rest periods and regulations on hazardous goads;

smuggling of goads;
infringements of intellectual property rights;
threats and acts of viclence against persons, including violence during sport events;

criminal damage;
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0 theft;

O offences established by the issuing State and scrving the puspose of implementing cbligations arising
from instruments adopted under the EC Treaty or under Title VI of the EU Treaty.

If this box is ticked, indicate the exact provisions of the instrument adopted on the basis of the EC
Treaty or the EU Treaty that the offence relates to: ........ ... ... ... ...

4. To the extent that the offencefs) identified under point 2 abave are not covered by point 3, give a full
description. of the OHence(s) COMCEMEG: 1+ v v+ vvteseessssessensesssnnssansinesaseersensrns

() Status of the decision imposing the financial penalty
1. Confirm that {tick the boxes):
O 2) the decision is a final decision
O @) to the knowledge of the autherity issuing the Certificate, a decision against the same person in
respect of the same acts has not been delivered in the executing State and that no such decision
delivered in any State other than the issuing State or the executing State has been executed.
2. Indicate if the case been subject to a written procedure:
O {@ No, it hasnot
O {b) Yes, it has. It is confirmed that the person concerned was, in accordance with the law of the
issuing State, informed personally or via a representative competent according to national law of
his right to contest the case and of time limits of such a legal remedy
3. Indicate if the person concerned appeared personally in the proceedings:
O fa) Yes he or she did.
O () No, he or she did not. It is confirmed:

O that the person was informed personally, or via a representative competent according to national
law, of the proceedings in accordance with the law of the issuing State,

or
O that the person has indicated that he or she does not contest the case
4. Partial payment of the penalty

If any part of the penalty has already been paid to the issuing State, or, to the knowledge of the authority
issuing the Certificate, to any other State, indicate the amount which has been paid:
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{) Altemative sanctions, including custodial sanctions

1. State whether the issuing State allows for the application by the executing State of alternative sanctions in
case it is not possible to enforce the decision imposing a penalty, cither totally or in part;

O yes
0 no
2. If yes, state which sanctions may be applied {nature of the sanctions, maximum level of the sanctions):
O Custody. Maximum perfod: ....... ... .. ...

O Community service (or equivalent). Maximum period .

{j) Other circumstances relevant to the case {optional information): ... ...

k) The text of the decision imposing the financial penalty is attached to the certificate.

Signature of the authority issuing the certificate andor its representative certifying the content of the certificate
as accurate:

Official stamp (i available)

138




EU Criminal Procedure ( JUSTICE

Appendix 7 — Criminal Justice and
Immigration Act 2008, Part 6, Schedule
18 and Schedule 19

139



JUSTICE ) EU Criminal Procedure

States: This version of this part cortains pravisions that are prospective.
Changes 10 legisiation : There are outstanding changes not yet made by the legislation.govauk editorial
tear o Crimingl Justice and Immigration ACt 2008. Any changes that have already been made by the
team appear in the content and are referenced with annctations. (See end of Document for details)

Criminal Justice and
Immigration Act 2008

2008 CHAPTER 4
PART 6

INTERNATIONAL CO-OPERATION IN RELATION TO CRIMINAL JUSTICE MATTERS
Recognition of financial penalties: requests to other member States

80  Requests to other member States: England and Wales

(1) In Schedule 5 to the Courts Act 2003 (c. 39)  (collection of fines and other sums
imposed on conviction) in paragraph 38 (the range of further steps available against
defaulters)—

(a) after sub-paragraph (1)(e) insert—

“(f) subject to sub-paragraph (4), issuing a certificate requesting
enforcement under the Framework Decision on financial
penalties;”, and

(b) after sub-paragraph (3) insert—

“{4) A certificate requesting enforcement under the Framework Decision
on financial penalties may only be issued where—

(a) the sum due is a financial penalty within the meaning of
section 80 of the Criminal Justice and Immigration Act 2008,
and

(b) it appears to the fines officer or the court that P is normally
tesident, or has property or income, in a member State other
than the United Kingdom.
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(5) In this paragraph, references to a certificate requesting enforcement
under the Framework Decision on financial penalties are to be
construed in accordance with section 92(3) of the Criminal Justice and
Immigration Act 2008.”

(2) The designated officer for a magistrates' court may issue a certificate requesting
enforcement under the Framework Decision on financial penalties where—

(a) apersonisrequired to pay a financial penalty,

(b) the penalty is not paid in full within the time allowed for payment,

{c) there is no appeal outstanding in relation to the penalty,

(d) Schedule 5 to the Courts Act 2003 (c. 39) does not apply in relation to the
enforcement of the penalty, and

(e) it appears to the designated officer that the person is normally resident in, or
has property orincome in, a member State other than the United Kingdom.

(3) For the purposes of subsection (2)(c). there is no appeal outstanding in relation to a
financial penalty if—
(a) noappeal has been brought in relation to the imposition of the financial penalty
within the time allowed for making such an appeal, or
(b) such an appeal has been brought but the proceedings on appeal have been
concluded.

(4) Where the person required to pay the financial penalty is a body corporate,
subsection (2)(e) applies as if the reference to the person being normally resident in a
member State other than the United Kingdom were a reference to the person having its
registered office in a member State other than the United Kingdom.

(5) In this section, “financial penalty” means—

(a) afine imposed by a court in England and Wales on a person's conviction of
an offence;

(b) any sum payable under a compensation order (within the meaning of
section 130(1) of the Powers of Criminal Courts (Sentencing) Act 2000 (c. 6));

(c) asurcharge under section 161A of the Criminal Justice Act 2003 (c. 44);

(d) any sum payable under any such order as is mentioned in paragraphs 1to 9 of
Schedule 9 to the Administration of Justice Act 1970 (c. 31) (orders for
payment of costs);

(e) any sum payable by virtue of section 137(1) or (1A) of the Powers of Criminal
Courts (Sentencing) Act 2000 (orders requiring parents to pay fines etc.);

(f) any fine or other sum mentioned in section 82(4)(b)() to (iv), or any fine
imposed by a court in Scotland, which is enforceable in a local justice area in
England and Wales by virtue of section 91 of the Magistrates' Courts Act 1980
(c. 43);

(g) any other financial penalty, within the meaning of the Framework Decision on
financial penalties, specified in an order made by the Lord Chancellor.

81 Procedure on issue of certificate: England and Wales

(1) This section applies where—
(a) a magistrates' court or a fines officer has, under paragraph 39(3)(b) or 40
of Schedule 5 to the Courts Act 2003 (c. 39), issued a cettificate requesting
enforcement under the Framework Decision on financial penalties, or
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(b) the designated officer for amagistrates' court hag issued such a certificate under
section 80(2) of this Act.

(2) The fines officer (in the case of a certificate issued by the officer) or the designated
officer for the magistrates’ court (in any other case) must give the Lord Chancellor
the certificate, together with a certified copy of the decision requiring payment of the
financial penalty.

(3) On receipt of the documents mentioned in subsection (2), the Lord Chancellor must
give those documents to the central authority or competent authority of the member
State in which the person required to pay the penalty appears to be normally resident
or (as the case may be) to have property or income.

(4) Where a certified copy of the decision is given to the central authority or competent
authority of a member State in accordance with subsection (3), no further steps to
enforce the decision may be taken in England and Wales except in accordance with
provision made by order by the Lord Chancellor.

(5) Where the person requited to pay the financial penalty is a body corporate,
subsection (3) applies as if the reference to the member State in which the person
appears to be normally resident were a reference to the member State in which the
person appears to have its registered office.

82 Requests to other member States: Northern Ireland

(1) A designated officer of the Northern Ireland Court Service may issue a certificate
requesting enforcement under the Framework Decision on financial penalties where—
(a) apersonisrequired to pay a financial penalty,
(b) the penalty is not paid in full within the time allowed for payment,
(¢) there is no appeal outstanding in relation to the penalty, and
(d) it appears to the designated officer that the person is normally resident in, or
has property or income in, a member State other than the United Kingdom.

(2) For the purposes of subsection (1)(c), there is no appeal outstanding in relation to a
financial penalty if—
(2) noappeal has been brought in relation to the imposition of the financial penalty
within the time allowed for making such an appeal, or
(b) such an appeal has been brought but the proceedings on appeal have been
concluded.

(3) Where the person required to pay the financial penalty is a body corporate,
subsection (1)(d) applies as if the reference to the person being nommally resident in a
member State other than the United Kingdom were a reference to the person having its
tegistered office in a member State other than the United Kingdom.

(4) In this section—

(a) “designated officer of the Northern Ireland Court Service” means a member
of the staff of the Northern Ireland Court Service designated by the Lord
Chancellor for the purposes of this section;

(b) “financial penalty” means—

(1) a fine imposed by a court in Northern Ireland on a person's conviction
of an offence;
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(ii) any sum payable under a compensation order (within the meaning
of Article 14 of the Criminal Justice (Northern Ireland) Order 1994
(S.1.1994/2795 (N.L.15));

(iii) any sum payable under an order made under section 2(1), 4(1) or 5(1)
of the Costs in Criminal Cages Act (Northemn Ireland) 1968 (N.I. 10)
or section 41(1) of the Criminal Appeal (Northern Ireland) Act 1980
(c. 47);

(iv) any sum payable by virtue of Asticle 35 of the Criminal Justice
(Chil dren) (Northem Ireland) Order 1998 (S.I. 1998/1504 (N.I
9N (orders requiring parents to pay fines etc.);

(v) any fine or other sum mentioned in section 80(5)(a) to (e), or any fine
imposed by a court in Scotland, whichis enforceable in a petty sessions
district in Northemn Ireland by virtue of Article 96 of the Magistrates'
Courts (Northem Ireland) Order 1981 (S.I. 1981/1675 (N.1.26));

(vi) any other financial penalty, within the meaning of the Framework
Decision on financial penalties, specifiedin an order made by the Lord
Chancellor.

83 Procedure on issue of certificate: Northern Ireland

(1) This section applies where a designated officer has issued a certificate under
section 82(1).

(2) The designated officer must give the Lord Chancellor the certificate, together with a
certified copy of the decision requiring payment of the financial penalty.

(3) On receipt of the documents mentioned in subsection (2), the Lord Chancellor must
give those documents to the central authority or competent authority of the member
State in which the person required to pay the penalty appears to be normally resident
or (as the case may be) to have property or income.

(4) Where a certified copy of the decision is given to the central authority or competent
authority of a member State in accordance with subsection (3), no further steps to
enforce the decision may be taken in Northern Ireland except in accordance with
provision made by order by the Lord Chancellor.

(5) Where the person required to pay the financial penalty iz a body corporate,
subsection (3) applies as if the reference to the member State in which the person
appears to be normally resident were a reference to the member State in which the
person appears to have its registered office.

Recognition of financial penalties: requests from other member States

84  Requests from other member States: England and Wales

(1) This section applies where—
(a) the competent authority or central authority of a member State other than the
United Kingdom gives the Lord Chancellor—
(1) a certificate requesting enforcement under the Framework Decision on
financial penalties, and
(ii) the decision, or a certified copy of the decision, requiring payment of
the financial penalty to which the certificate relates, and
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(b) the financial penalty is suitable for enforcement in England and Wales (see
section 91(1)).

(2) If the certificate states that the person required to pay the financial penalty is normally
resident in England and Wales, the Lord Chancellor must give the documents mentioned
in subsection (1)(a) to the designated officer for the local justice areain which it appears
that the person is normally resident.

(3) Otherwise, the Lord Chancellor must give the documents mentioned in subsection (1)
(a) to the designated officer for such local justice area as appears appropriate.

(4) Where the Lord Chancellor acts under subsection (2) or (3), the Lord Chancellor must
also give the designated officer a notice—
(a) stating whether the Lord Chancellor thinks that any of the grounds for refusal
apply (see section 91(2)), and
(b) giving reasons for that opinion.

(5) Where the person required to pay the financial penalty is a body corporate,
subsection (2) applies as if the reference to the local justice area in which it appears
that the person is normally resident were a reference to the local justice area in which
it appears that the person has its registered office.

(6) Where—

(a) the competent authority or central authority of a member State other than
the United Kingdom gives the central authority for Scotland the documents
mentioned in subsection (1)(a), and

(b) without taking any action to enforce the financial penalty in Scotland, the
central authority for Scotland gives the documents to the Lord Chancellor,

this section applies as if the competent authority or central authority of the other member
State gave the documents to the Lord Chancellor.

85 Procedure on receipt of certificate by designated officer

(1) This section applies where the Lord Chancellor gives the designated officer for a local

Jjustice area—
(a) a certificate requesting enforcement under the Framework Decision on
financial penalties,

(b) the decision, or a certified copy of the decision, requiring payment of the
financial penalty to which the certificate relates, and
(c) anotice under section 84(4).

(2) The designated officer must refer the matter to a magistrates' court acting for that area.

(3) The magistrates’ court must decide whether it is satisfied that any of the grounds for
refusal apply (see section 91(2)).

(4) The designated officer must inform the Lord Chancellor of the decision of the
magistrates’ court.

(5) Subsection (6) applies unless the magistrates’ court is satisfied that one or more of the
grounds for refusal apply.
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(6) The enactments specified in subsection (7) apply in relation to the financial penalty as
ifit were a sum adjudged to be paid by a conviction of the magistrates’ court on the date
when the court made the decision mentioned in subsection (4).

(7) The enactments specified in this subsection are—
{a) Part 3 of the Magistrates' Courts Act 1980 {c. 43) (satisfaction and
enforcement);
(b) Schedules 5 and 6 to the Courts Act 2003 (c. 39)  (collection of fines etc. and
discharge of fines etc. by unpaid work);
{c) any subordinate legislation (within the meaning of the Interpretation Act 1978
(c. 30)) made under the enactments specified in paragraphs (a) and (b).

(8) If the certificate requesting enforcement under the Framework Decision on financial
penalties states that part of the financial penalty has been paid, the reference in
subsection (6) to the financial penalty is to be read as a reference to such part of the
penalty as remains unpaid.

86 Modification of Magistrates' Courts Act 1980

(1) Section 90 of the Magistrates' Courts Act 1980 is modified as follows in its application
to financial penalties by virtue of section 85(6) of this Act.

(2) Subsection (1) applies as if for the words from “he is residing” to the end of that
subsection there were substituted “he isresiding, or has property or a source of income,
in any petty sessions district in Northern Ireland—

(a) the court or the fines officer (as the case may be) may order that
payment of the sum shall be enforceable in that petty sessions district,
and

(b) if such an order is made, the court or the fines officer must notify the
Lord Chancellor.”

87 Requests from other member States: Northern Ireland

(1) This section applies where—
(a) the competent authority or central authority of a member State other than the
United Kingdom gives the Lord Chancellor—
(i) a certificate requesting enforcement under the Framework Decision on
financial penalties, and
(ii) the decision, or a certified copy of the decision, requiring payment of
the financial penalty to which the certificate relates, and
(b) the financial penalty is suitable for enforcement in Northern Ireland (see
section 91(1)).

(2) If the certificate states that the person required to pay the financial penalty is normally
resident in Northern Ireland, the Lord Chancellor must give the documents mentioned
in subsection (1)(a) to the clerk of petty sessions for the petty sessions district in which
it appears that the person is normally resident.

(3) Otherwise, the Lord Chancellor must give the documents mentioned in subsection (1)
(a) to the clerk of petty sessions for such petty sessions district as appears appropriate.
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(4) Where the Lord Chancellor acts under subsection (2) or (3), the Lord Chancellor must
also give the clerk of petty sessions a notice—
(a) stating whether the Lord Chancellor thinks that any of the grounds for refusal
apply (see section 91(2)), and
(b) giving reasons for that opinion.

(5) Where the person required to pay the financial penalty is a body corporate,
subsection (2) applies as ifthe reference to the petty sessions district in which it appears
that the person is normally resident were a reference to the petty sessions district in
which it appears that the person has its registered office.

(6) Where—

(a) the competent authority or central authority of a member State other than
the United Kingdom gives the central authority for Scotland the documents
mentioned in subsection (1)(a), and

(b) without taking any action to enforce the financial penalty in Scotland, the
central authority for Scotland gives the documents to the Lord Chancellor,

this section applies as ifthe competent authority or central authority of the other member
State gave the documents to the Lord Chancellor.

88 Procedure on receipt of certificate by clerk of petty sessions

(1) This section applies where the Lord Chancellor gives the clerk of petty sessions for a
petty sessions district—
(a) a certificate requesting enforcement under the Framework Decision on
financial penalties,
(b) the decision, or a certified copy of the decision, requiring payment of the
financial penalty to which the certificate relates, and
(c) anotice under section 87(4).

(2) The clerk must refer the matter to a magistrates’ court acting for the petty sessions
district.

(3) The magistrates' court must decide whether it is satisfied that any of the grounds for
refusal apply (see section 91(2)).

(4) The clerk must inform the L ord Chancellor of the decision of the magistrates' court.

(5) Subsection (6) applies unless the magistrates' court is satisfied that one or more of the
grounds for refusal apply.

(6) Part 9 of the Magistrates' Courts (Northemn Ireland) Order 1981 (S.I. 1981/1675
(N.I.26)), and any instrument made under that Pait, apply in relation to the financial
penalty as if it were a sum adjudged to be paid by a conviction of the magistrates’ court
on the date when the court made the decision mentioned in subsection (4).

(7) If the certificate requesting enforcement under the Framework Decision on financial
penalties states that part of the financial penalty has been paid, the reference in
subsection (6) to the financial penalty is to be read as a reference to such part of the
penalty as remains unpaid.
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89  Modification of Magistrates' Courts (Northern Ireland) Order 1981

(1) Part 9 of the Magistrates' Courts (Northern Ireland) Order 1981 is modified as follows
inits application to financial penalties by virtue of section 88(6) of this Act.

(2) Article 92 applies in relation to any financial penalty for an amount exceeding £20,000
ag if for paragraph (5) there were substituted—

“(5) The period for which a person may be committed to prison under this Article in
defanlt of payment or levy of any sum or part of such sum shall not exceed the
maximum period which the Crown Court could have fixed under section 35(1)
(c) ofthe Criminal Justice Act (Northern Ireland) 1945 hadthe financial penalty
been a fine imposed by the Crown Court.”

(3) For the purposes of subsection (2), if the amount of a financial penalty is specified in a
currency other than sterling, that amount must be converted to sterling by reference to
the London closing exchange rate on the relevant date.

(4) In subsection (3), the “relevant date” means the date on which the decision imposing
the financial penalty was made.

(5) Atticle 95 applies as if for the words from “he is residing” in paragraph (1) to the end
of that paragraph there were substituted “he is residing, or has property or a source of
income, in any local justice area in England and Wales

(a) the court may order that payment of the sum shall be enforceable in
that local justice area, and
(b) if such an order is made, the court must notify the Lord Chancellor.”

90 Transfer of certificates to central authority for Scotland

(1) This section applies where—
(a) the competent authority or central authority of a member State other than the
United Kingdom gives the Lord Chancellor—
(i) a certificate requesting enforcement under the Framework Decision on
financial penalties, and
(ii) the decision, or a certified copy of the decision, requiring payment of
the financial penalty to which the certificate relates, but
(b) the Lord Chancellor is not required by section 84 or 87 to give the documents
to a designated officer for alocal justice areain England and Wales orto a clerk
of petty sessions for a petty sessions district in Northern Ireland.

(2) If the certificate states that the person is normally resident or has propeity or a source
of income in Scotland, the Lord Chancellor must give the documents to the central
authority for Scotland.

Recognition of financial penalties: miscellaneous

21 Recognition of financial penalties: general

(1) Schedule 18 specifies when a financial penalty is suitable for enforcement in England
and Wales for the purposes of section 84 (1) and when a financial penalty is suitable for
enforcement in Northern Ireland for the purposes of section §7(1).
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(2) Schedule 19 specifies the grounds for refusal for the purposes of sections 84(4)(a). 85(3)
and (5), 87(4 )(a) and 88(3) and (5).

(3) The Lord Chancellor may by order make further provision for or in connection with
giving effect to the Framework Decision on financial penalties.

(4) An order under section 81(4), 83(4) or subsection (3) of this section may in particular
modify, amend, repeal or revoke any provision of —
(a) any Act (including this Act and any Act passedin the same Session as this Act);
(b) subordinate legislation (within the meaning of the Interpretation Act 1978
(c. 30)) made before the passing of this Act;
(c) Northern Ireland legislation passed, or made, before the passing of this Act;
(d) any instrument made, before the passing of this Act, under Northern Ireland
legislation.

92 Interpretation of sections 80 to 91 etc.

(1) In sections 80 to 91 and Schedules 18 and 19—

“central authority”, in relation to 2 member State other than the United
Kingdom, means an authority designated by the State as a central authority for
the purposes of the Framework Decision on financial penalties;

“central authority for Scotland” means the person or body which, by virtue of
an order under section 56 of the Criminal Proceedings etc. (Reform) (Scotland)
Act 2007 (asp 6) (recognition of EU financial penalties), acts as the central
authority in relation to Scotland for the purposes of the Framework Decision;

“competent authority”, in relation to a member State, means an authority
designated by the State as a competent authority for the purposes of that
Decision;

“the Framework Decision on financial penalties” means the Framework
Decision of the Council of the European Union made on 24 February 2005
on the application of the principle of mutual recognition to financial penalties
(2005/214/THA).

(2) In sections 84 to 91 and Schedules 18 and 19—
“decision” has the meaning given by Article 1 of the Framework Decision
on financial penalties (except in sections 85(4) and 88(4));
“financial penalty” has the meaning given by that Article.
(3) References in sections 80 to 91 to a certificate requesting enforcement under the

Framework Decision on financial penalties are references to such a certificate as is
provided for by Article 4 of that Decision.

Repatriation of prisoners

93 Delivery of prisoner to place abroad for purposes of transfer out of the United
Kingdom

In section 2(1) of the Repatriation of Prisoners Act 1984 (c. 47) (transfer out of the
UK), for subsection (1) substitute—
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“(1) The effect of a warrant under section 1 providing for the transfer ofthe prisoner
out of the United Kingdom shall be to authorise—

(a) the taking of the prisoner to any place in any part of the United
Kingdom, his delivery at a place of departure from the United Kingdom
intothe custody of anappropriate person and his removal by that person
from the United Kingdom to aplace outside the United Kingdom; or

(b) the taking of the prisoner to any place in any part of the United
Kingdom, his removal from the United Kingdom and his delivery, at
the place of arrival from the United Kingdom, into the custody of an
appropriate person.

(1A) In subsection (1) “appropriate person” means a person representing the
appropriate authority of the country or territory to which the prisoner is to be
transferred.”

94 Issue of warrant transferring responsibility for detention and release of an
offender to or from the relevant Minister

After section 4 of the Repatriation of Prisoners Act 1984 (transfer into the United
Kingdom) insert—

“Transfer of responsibility for detention and release of offender present
outside the country or temitory in which he is required to be detained

4A  Issue of warrant transferring responsibility for detention and release of
offender

(1) This section enables responsibility for the detention and release of a person
to whom subsection (2) or (3) applies to be transferred between the relevant
Minister in the United Kingdom and the appropriate authority in a country or
territory outside the British Islands.

(2) A person falls within this subsection if that person—
(a) is apersonto whom section 1(7) applies by virtue of—

(i) an order made in the course of the exercise by a court or
tribunal in any part of the United Kingdom of its criminal
jurisdiction; or

(ii) any of the provisions of this Act or any similar provisions of
the law of any part of the United Kingdom; and
(b) is present in a country or territory outside the British Islands.

(3) A person falls within this subsection if that person—
(a) is a personto whom section 1(7) applies by virtue of —

(i) an order made in the course of the exercise by a court or
tribunal in a country or territory outside the British Islands of
its criminal jurisdiction; or

(ii) any provisions of the law of such a country or territory which
are similar to any of the provisions of this Act; and
(b) is present in the United Kingdom.
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(4) Terms used in subsection (2)(a) and (3)(a) have the same meaning as in
section 1(7).

(5) Subject to the following provisions of this section, where—

(a) the United Kingdom is a party to international arrangements providing
for the transfer between the United Kingdom and a country or territory
outside the British Islands of responsibility for the detention and release
of persons to whom subsection (2) or (3) applies,

(b) the relevant Minister and the appropriate authority of that country or
territory have each agreed to the transfer under those arrangements of
responsibility for the detention and release of a particular person to
whom subsection (2) or (3) applies (in this Act referred to as “the
relevant person”), and

{¢) in a case in which the terms of those arrangements provide for the
transfer of responsibility to take place only with the relevant person's
consent, that consent has been given,

the relevant Minister shall issue a warrant providing for the transfer of
responsibility for the detention and release of the relevant person from that
Minister (where subsection (2) applies) or to that Minister (where subsection (3)
applies).

(6) The relevant Minister shall not issue a warrant under this section providing for
the transfer of responsibility for the detention and release of a person to the
relevant Minister unless—

(a) that person is a British citizen;
(b) the transfer appears to the relevant Minister to be appropriate having
regard to any close ties which that person has with the United Kingdom.

(7) The relevant Minister shall not issue a warrant under this section where, after
the duty in subsection (5) has arisen, circumstances arise or are brought to
his attention which in his opinion make it inappropriate that the transfer of
responsibility should take place.

(8) The relevant Minister shall not issue a warrant under this section (otherthan one
superseding an earlier warrant) unless he is satisfied that all reasonable steps
have been taken to inform the relevant person in writing in his own language—

(a) of the substance, so far as relevant to the case, of the international
arrangements in accordance with which it is proposed to transfer
responsibility for his detention and release;

(b) of the effect in relation to the relevant person of the warrant which it
is proposed to issue under this section;

{c) inthe case of a person to whom subsection (2) applies, of the effect
in relation to his case of so much of the law of the country or
territory concemed as has effect with respect to transfers under those
arrangements of responsibility for his detention and release;

(d) in the case of a person to whom subsection (3) applies, of the effect
in relation to his case of the law relating to his detention under that
warrant and subsequent release (including the effect of any enactment
orinstrument under which he may be released earlier than provided for
by the terms of the warrant); and

(e) ofthe powers of the relevant Minister under section 6;
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and the relevant Minister shall not issue a warrant superseding an earlier
warrant under this section unless the requirements of this subsection were
fulfilled in relation to the earlier warrant.

(9) A consent given for the purposes of subsection (5)(c) shall not be capable of
being withdrawn after a warrant under this section has been issued in respect of
the relevant person; and, accordingly, a purported withdrawal of that consent
after that time shall not affect the validity of the warrant, or of any provision
which by virtue of section 6 subsequently supersedes provisions of that warrant,
or of any direction given in relation to the prisoner under section 4B(3).

(10) In this section “relevant Minister” means—
(a) the Scottish Ministers in a case where the person who is the subject of
the proposed transfer of responsibility is—
(i) a person to whom subsection (2) applies who is for the time
being required to be detained at a place in Scotland; or
(ii) a person to whom subsection (3) applies, ifit is proposed that
he will be detained at a place in Scotland;
(b) the Secretary of State, in any other case.

4B Transfer of responsibility from the United Kingdom

(1) The effect of a warrant under section 4A relating to a person to whom
subsection (2) of that section applies shall be to transfer responsibility for the
detention and release of that person from the relevant Minister (as defined in
section 4 A(10)) to the appropriate authority of the country or territory in which
he is present.

(2) Subject to subsections (3)to(6), the order by virtue of which the relevant person
is required to be detained at the time such a warrant is issued in respect of him
shall continue to have effect after the transfer of responsibility so as to apply
to him if he comes to be in the United Kingdom at any time when under that
order he is to be, or may be, detained.

(3) If, at any time after the transfer of responsibility, it appears to the relevant
Minister appropriate to do so in order that effect may be given to the
international arrangements in accordance with which the transfer took place,
the relevant Minister may give a direction—

(a) varying the order referred to in subsection (2); or
(b) providing for the order to cease to have effect.

(4) In subsection (3) “relevant Minister” means—
(a) the Scottish Ministers, where Scotland is the part of the United
Kingdom in which the orderreferred to in subsection (2) has effect; and

(b) the Secretary of State in any other case.

(5) The power by direction under subsection (3) to vary the order referred to in
subsection (2) includes power by direction—

(a) to provide for how any period during which the detention and release
of the relevant person is, by virtue of a warrant under section 4A, the
responsibility of a country or territory outside the United Kingdom is
to be treated for the purposes of the order; and
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(b) to provide for the relevant person to be treated as having been released
or discharged as mentioned in any paragraph of section 2(4)(b).

(6) Except in relation to any period during which a restriction order is in force in
respect of the relevant person, subsection (2) shall not apply in relation to a
hospital order; and, accordingly, a hospital order shall cease to have effect in
relation to that person—

{a) atthe time of the transfer of responsibility, if no restriction order is in
force in respect of him at that time; and

(b) if at that time a restriction order is in force in respect of him, as soon
after the transfer of responsibility as the restriction order ceases to have
effect.

(7) In subsection (6) “hospital order” and “restriction order” have the same
meaning as in section 2(6).

(8) References in this section to the order by virtue of which a person is required
to be detained at the time a warrant under section 4A is issued in respect of
him include references to any order by virtue of which he is required to be
detained after the order by virtue of which he is required to be detained at that
time ceases to have effect.

4C  Transfer of responsibility to the United Kingdom

(1) The effect of a warrant under section 4A relating to a person to whom
subsection (3) of that section applies shall be to transfer responsibility for the
detention and release of that person to the relevant Minister (as defined in
section 4A(10)) and to authorise—

(a) the taking of that person in custody to such place in any part of the
United Kingdom as may be specified in the warrant, being a place at
which effect may be given to the provisions contained in the warrant
by virtue of paragraph (b); and

(b) the detention of that person in any part of the United Kingdom in
accordance with such provisions as may be contained in the warrant,
being provisions appearing to the relevant Minister to be appropriate
for giving effect to the international arrangements in accordance with
which responsibility for that person is transferred.

(2) A provision shall not be contained by virtue of subsection (1)(b) in a warrant
under section 4 A unless it satisfies the following two conditions, thatis to say—
(a) itisaprovision with respect to the detention of a person in a prison, a
hospital or any other institution; and
(b) itisaprovision which at the time the warrant is issued may be contained
in an order made either—

(i) in the course of the exercise of its criminal jurisdiction by a
coutt in the part of the United Kingdom in which the person
i8 to be detained; or

(ii) otherwise than by a court but for the purpose of giving effect
to an order made as mentioned in sub-paragraph (i).

(3) Section 3(3) applies for determining for the purposes of paragraph (b) of
subsection (1) above what provisions are appropriate for giving effect to the
international arrangements mentioned in that paragraph in a relevant person’s
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case as it applies for the purposes of section 3(1)(c) in the case of a prisoner
who is to be transferred into the United Kingdom.

(4) Subject to subsection (6) and Part 2 of the Schedule to this Act, a provision
contained by virtue of subsection (1)(b) in a warrant under section 4A shall
for all purposes have the same effect as the same provision contained in an
order made as mentioned in sub-paragraph (i) or, as the case may be, sub-
paragraph (ii) of subsection (2)(b).

(53) A provision contained by virtue of subsection (1)(b) in a warrant under
section 4 A shall take effect with the delivery of the relevant person to the place
specified in the warrant for the purposes of subsection (1)(a).

(6) Subsection(4)shall not confer any right of appeal on the relevant person against
provisions contained by virtue of subsection (1)(b) in a warrant under this
section.

(7) Part 2 of the Schedule to this Act shall have effect with respect to the
operation of certain enactments in relation to provisions contained by virtue of
subsection (1)(b) in a warrant under section 4A.

(8) For the purposes of determining whether at any particular time any such order
as is mentioned in subsection (2)(b) could have been made as so mentioned,
there shall be disregarded both—

(a) any requirement that certain conditions must be satisfied before the
order is made; and

(b) any restriction on the minimum period in respect of which the order
may be made.”

95  Powers to arrest and detain persons believed to fall within section 4A(3) of
Repatriation of Prisoners Act 1984

After section 4C of the Repatriation of Prisoners Act 1984 (c. 47) (as inserted by
section 94 ) insert—

“Persons believed to fall within section 4 A(3): powers of arrest and detention

4D Arrest and detention with a view to establishing whether a person falls
within section 4A(3) etc.

(1) The Secretary of State or the Scottish Ministers may issue a certificate stating
that the issuing authority—
(a) considers that there are reasonable grounds for believing that a person
in the United Kingdom is a person falling within section 4 A(3), and
(b) Thas requested written confirmation from the country or territory
concerned of the details of that person's case.

(2) The issuing authority may send the certificate (with any other documents
appearing to the authority to be relevant) to the appropriate judge with a view
to obtaining the issue of a warrant under subsection (3).

(3) The appropriate judge may, on receiving the certificate, issue a warrant for the
arrest of the person concerned if the judge is satisfied that there are reasonable
grounds for believing that the person falls within section 4 A(3).

153



JUSTICE ) EU Criminal Procedure

Criminal Justice and Inmigration Act 2008 (c. 4) 15
Parts— in relation justice matters
Document Generated: 2011-03-22
States: THis version of his part cortains provisions that are prospective.
Changes to legisiation : There are outstanding changes not yet made by the legislation.govak editorial
team ta Criminal Justice and Tnmigration Act 2008. Any changes that have already beer made by the
team appear in the content aad are referenced with annotatiors. (See end of Document for details)

(4) The warrant may be executed anywhere in the United Kingdom by any
designated person (and it is immaterial whether or not he is in possession of
the warrant or a copy of it).

(5) A person arrested under this section shall, as soon as is practicable—
(a) be given acopy of the warrant for his arrest; and
(b) be brought before the appropriate judge.

(6) The appropriate judge may order that a person before him who is the subject
of a certificate under this section is to be detained from the time the order is
made until the end of the period of seven days beginning with the day after that
on which the order is made.

(7) The purpose of an order under subsection (6) is to secure the detention of the
person concerned while—
(a) written confirmation is obtained from a representative of the country
or territory concerned of the details of his case;
(b) it isestablished whether he iz a person falling within section 4A(3); and
(c) any application for an order under section 4E(6) iz made in respect of
him.

(8) Subject tosubsection (9), a person detained under such an order may be released
at any time during the period mentioned in subsection (6) and shall be released
at the end of that period (if not released sooner).

(9) Subsection (8) ceases to apply to the detained person if, during that period, an
order under section 4E iz made in respect of him.

(10) It is immaterial for the purposes of subsection (6) whether or not the person
concerned has previously been arrested under this section.

4E  Arrest and detention with a view to determining whether toissue a
warrant under section 4A

(1) The Secretary of State or the Scottish Ministers may issue a certificate stating
that the issuing authority—
{a) considersthat apersonin the United Kingdom is a person falling within
section 4A(3), and
(b) has received written confirmation from arepresentative of the country
or territory concerned of the details of that person's case;
and it is immaterial for the purposes of this section whether or not the person
concerned has been previously arrested or detained under section 4D.

(2) The issuing authority may send the certificate (with a copy of the written
confirmation mentioned in subsection (1)(b) and any other documents
appearing to that authority to be relevant) to the appropriate judge with a view
to obtaining the issue of a warrant under subsection (3).

(3) The appropriate judge may, on receiving the certificate, issue a warrant for the
arrest of the person concerned if the judge is satisfied that there are reasonable
grounds for believing that the person falls within section 4 A(3).
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(4) The warrant may be executed anywhere in the United Kingdom by any
designated person (and it is immaterial whether or not that person is in
possession of the warrant or a copy of it).

(5) A person arrested under this section shall, as soon as is practicable—
(a) be given acopy of the warrant for his arrest; and
(b) be brought before the appropriate judge.

(6) The appropriate judge may, on the application of the Secretary of State or the
Scottish Ministers, order that a person before the judge who—
(a) is the subject of a certificate under this section, and
(b) the judge is satisfied is a person falling within section 4A(3),
shall be detained from the time the order is made until the end of the period of
fourteen days beginning with the day after that on which the order is made.

(7) The purpose of an order under subsection (6) is to secure the detention of the
person concemed until—
(a) it is determined whether to issue a warrant under section 4A; and
(b) if so determined, such a warrant is issued.

(8) Subjectto subsection (9), a person detained under such an order may be released
at any time during the period mentioned in subsection (6) and shall be released
at the end of that period (if not released sooner).

(9) Subsection (8) ceases to apply to the detained person if, during that period, a
warrant under section 4 A is issued in respect of him.

(10) It is immaterial for the purposes of subsection (6) whether or not the person
concerned has previously been arrested or detained under section4 D or arrested
under this section.

4F  Sections 4D and 4E: supplementary provisions
(1) This section has effect for the purposes of sections 4D and 4E.

(2) A “designated person” is a person designated by the Secretary of State or the
Scottish Ministers.

(3) The appropriate judge is—

(a) inEngland and Wales, any District Judge (Magistrates' Couts) who is
designated forthose purposes by the Lord Chief Justice after consulting
the Lord Chancellor;

(b) in Scotland, the sheriff of Lothian and Borders; and

(¢) inNorthern Ireland, any county court judge or resident magistrate who
is designated for those purposes by the Lord Chief Justice of Northern
Ireland after consulting the Lord Chancellor.

(4) A designation under subsection (2) or (3)(a) or (¢) may be made—
(a) for the purposes of section 4D or 4E (or both); and
(b) for all cases or only for cases (or cases of a description) specified in
the designation.
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(5) A designated person shall have all the powers, authority, protection and
privileges of a constable in any part of the United Kingdom in which a person
who may be arrested under section 4D or 4E is for the time being.”

96  Amendments relating to Scotland

(1) The amendments of section 1 of the Repatriation of Prisoners Act 1984 (c. 47) made
by section 44(2) and (3) of the Police and Justice Act 2006 (c. 48) (which amend the
requirement for the prisoner's consent to any transfer to or from the United Kingdom)
apply in relation to cases in which the relevant Minister for the purposes of section 1 is
the Scottish Ministers as they apply in other cases.

(2) In section 2(6) of the Repatriation of Prisoners Act 1984 (transfer out of the United
Kingdom) in the definition of “hospital order”, after “1986” insert “ ora
compulsion order under section 57 A of the Criminal Procedure (Scotland) Act 1995”.

(3) In section 8(1) (interpretation etc.), before the definition of “international
arrangements” insert—

enactment” includes an enactment comprisedin, or inan instrument under,
an Act of the Scottish Parliament;”.

Mutual legal assistance in revenue matters

97  Power to transfer functions under Crime (International Co-operation) Act 2003
in relation to direct taxation

(1) In section 27(1) of the Crime (International Co-operation) Act 2003 (c. 32) (exercise
of powers by others)—
(a) in paragraph (a), for “Commissioners of Customs and Excise” substitute “
Commissioners for R evenue and Customs™; and
(b) inparagraph (b). for “acustoms officer” substitute “ an officer
of Revenue and Customs”.

(2) Paragraph 14 of Schedule 2 to the Commissioners for Revenue and Customs Act 2005
(c. 11)  (power under section 27(1) not applicable to former inland revenue matters
etc.) ceases to have effect.
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—  Act Appointed Day(s) by S.I. 2008/2993 (commencernent order for 2008 c. 4)
- Act Appointed Day(g) by S.1. 2008/3260 (commencement order for 2008 c. 4)
= Act Appointed Day(s) by S.1. 2009/1028 (commencement order for 2008 ¢. 4)
- Act Appointed Day(s) by S.I. 2009/140 (commencement order for 2008 c. 4)
= Act Appointed Day(s) by S.1. 2009/1678 (commencement order for 2008 c. 4)
—  Act Appointed Day(s) by S.I. 2009/1842 (commencernent order for 2008 c. 4)
- Act Appointed Day(s) by S.I. 2009/2606 (commencernent order for 2008 c. 4)
= Act Appointed Day(s) by S.1. 2009/2780 (commencement order for 2008 c. 4)
—  Act Appointed Day(s) by S.I. 2009/3074 (commencernent order for 2008 c. 4)
- Act Appointed Day(s) by S.1. 2009/860 (commencement order for 2008 c. 4)
= Act Appointed Day(s) by S.1. 2010/712 (commencement order for 2008 c. 4)
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= S.I. 2009/1357 commences (SI 2009/1182)

- 8.1 2009/3074 commences (2008 c. 4)

- S.1. 2009/415 commences (2008 ¢. 17)

= S.1. 2010/1858 commences (2009 c. 25)

- 8.1 2010/293 commences (2009 c. 24)

- Act inserted by S.I. 2010/976
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SCHEDULES

SCHEDULE 18 Section 91(1)

PENALTIES SUITABLE FOR ENFORCEMENT IN
ENGLAND AND WALES OR NORTHERN IRELAND

Person residing in England and Wales

The financial penalty is suitable for enforcement in England and Walesif the certificate
states that the person required to pay the penalty is normally resident in England and
Wales.

Person residing in Northern Ireland

The financial penalty is suitable for enforcement in Northem Ireland if the certificate
states that the person required to pay the penalty is normally resident in Northern
Ireland.

Person having property etc. in England and Wales

The financial penalty is suitable for enforcement in England and Wales if—
(a) the certificate states that the person required to pay the penalty has property
or a source of income in England and Wales, and
(b) the certificate does not state—
(i) that the person has property or a source of income in Northern Ireland
or Scotland, or
(ii) that the person is normally resident in the United Kingdom.

Person having propeity etc. in Northern Ireland

The financial penalty is suitable for enforcement in Northern Ireland if—
(a) the certificate states that the person required to pay the penalty has property
or a gource of income in Northern Ireland, and
(b) the certificate does not state—
(i) that the person has property or a source of income in England and
‘Wales or Scotland, or
(ii) that the person is normally resident in the United Kingdom.

Person having property etc. in England and Wales and Northern Ireland
(1) This paragraph applies if—
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(a) the certificate states that the person required to pay the financial penalty has
property or a source of income in England and Wales,
(by the certificate also states that the person has property or a source of income
in Northern Ireland, and
(c) the certificate does not state—
(i) that the person has property or a source of income in Scotland, or
(ii) that the person is normally resident in the United Kingdom.

(2) The financial penalty is suitable for enforcement in England and Wales unless it is
suitable for enforcement in Northern Ireland by virtue of sub-paragraph (3).

(3) The financial penalty is suitable for enforcement in Northern Ireland if the Lord
Chancellor thinks that it is more appropriate for the penalty to be enforced in
Northern Ireland than in England and Wales.

Person having property etc. in England and Wales and Scotland
6 (1) This paragraph applies if—
(a) the certificate states that the person required to pay the financial penalty has
property or a source of income in England and Wales,
(b)y the certificate also states that the person has property or a source of income
in Scotland, and
(c) the certificate does not state—
(i) that the person has property or a source of income in Northern
Ireland, or
(ii) that the person is normally resident in the United Kingdom.

(2) The financial penalty is suitable for enforcement in England and Wales unless sub-
paragraph (3) applies.
(3) This sub-paragraph applies if—

(a) the Lord Chancellor was given the certificate by the competent authority or
central authority of another member State (and not by the central authority
for Scotland), and

(by the Lord Chancellor thinks that it is more appropriate for the financial
penalty to be enforced in Scotland than in England and Wales.

Person having property etc. in Northem Ireland and Scotland

7 (1) This paragraph applies if—
(a) the certificate states that the person required to pay the financial penalty has
propetty or a source of income in Northern Ireland,
(by the cettificate also states that the person has property or a source of income
in Scotland, and
(c) the cettificate does not state —
(i) that the person has property or a source of income in England and
Wales, or
(ii) that the person is normally resident in the United Kingdom.

(2) The financial penalty is suitable for enforcement in Northern Ireland unless sub-
paragraph (3) applies.
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(3) This sub-paragraph applies if—

(a) the Lord Chancellor was given the certificate by the competent authority or
central authority of another member State (and not by the central authority
for Scotland), and

(b) the Lord Chancellor thinks that it is more appropriate for the financial
penalty to be enforced in Scotland than in Northern Ireland.

Person having property etc. in England and Wales, Scotland and Northern Ireland
(1) This paragraph applies if—
(a) the certificate states that the person required to pay the financial penalty hag
property or a source of income in Northern Ireland,
(b) the certificate also states that the person has property or a source of income
in England and Wales and in Scotland, and
(¢) the certificate does not state that the person is normally resident inthe United
Kingdom.

(2) The financial penalty is suitable for enforcement in England and Wales unless—
(a) the penalty is suitable for enforcement in Northern Ireland by virtue of sub-
paragraph (3) or (4), or
(b) sub-paragraph (5) applies.

(3) The financial penalty is suitable for enforcement in Northem Ireland if—

(a) the Lord Chancellor was given the certificate by the competent authority or
central authority of another member State (and not by the central authority
for Scotland), and

(b) the Lord Chancellor thinks that it is more appropriate for the financial
penalty to be enforced in Northern Ireland than in England and Wales or
Scotland.

(4) The financial penalty is suitable for enforcement in Northem Ireland if—
(a) the Lord Chancellor was given the certificate by the central authority for
Scotland, and
(b) the Lord Chancellor thinks that it is more appropriate for the financial
penalty to be enforced in Northemn Ireland than in England and Wales.

(5) This sub-paragraph applies if—

(a) the Lord Chancellor was given the certificate by the competent authority or
central authority of another member State (and not by the central authority
for Scotland), and

(b) the Lord Chancellor thinks that it is more appropriate for the financial
penalty to be enforced in Scotland than in England and Wales or Northern
Ireland.

Interpretation

Where the person required to pay the financial penalty is a body corporate, this
Schedule applies as if—
(a) the reference in paragraph 1 to the person being normally resident in England
and Wales were a reference to the person having its registered office in
England and Wales,
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(b) the referencein paragraph 2 to the person being normally resident in Northern
Ireland were a reference to the person having its registered office in Northern
Ireland, and

(¢) any reference to the person being normally resident in the United Kingdom
were a reference to the person having its registered office in the United
Kingdom.
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SCHEDULES
SCHEDULE 19 Section 91(2)

GROUNDS FOR REFUSAL TO ENFORCE FINANCIAL PENALTIES

PART 1

THE GROUNDS FOR REFUSAL

1 A penalty (of any kind) has beenimposed on the liable personin respect of the conduct
to which the certificate relates under the law of any part of the United Kingdom
(whether or not the penalty has been enforced).

2 A penalty (of any kind) has been imposed on the liable person inrespect ofthat conduct
under the law of any member State, other than the United Kingdom and the issuing
State, and that penalty has been enforced.

3 (1) The decision was made in respect of conduct—

(a) thatis not specified in Part 2 of this Schedule, and
(by would not constitute an offence under the law of the relevant part of the
United Kingdom if it occurred in that part.

(2) In sub-paragraph (1), “the relevant part of the United Kingdom” means—

(a) inthe application ofthis Schedule to England and Wales, England and Wales,
and

(by inthe application of this Schedule to Northem Ireland, Northemn Ireland.

4 (1) The decision was made in respect of conduct—

(a) that occurred outside the territory of the issuing State, and

(by would not constitute an offence under the law of the relevant part of the
United Kingdom if it occurred outside that past.

(2) In sub-paragraph (1), “the relevant part of the United Kingdom™ has the same

meaning as in paragraph 3(2).
8 The decision was made in respect of conduct by a person who was under the age of
10 when the conduct took place.
6 The certificate does not confirm that—

(a) if the proceedingsin which the decision was made were conducted in writing,
the liable person was informed of the right to contest the proceedings and of
the time limits that applied to the exercise of that right;

(b) if those proceedings provided for a hearing to take place and the liable person
did not attend, the liable person was informed of the proceedings or indicated
an intention not to contest them.
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(1) The financial penalty is for an amount less than 70 euros.

(2) Forthe purposes of sub-paragraph (1), if the amount of a financial penalty is specified

in a currency other than the euro, that amount must be convertedto euros by reference
to the London closing exchange rate on the date the decision was made.

(3) The Lord Chancellor may by order substitute a different amount for the amount for

the time being specified in sub-paragraph (1).

PART 2

EUROPEAN FRAMEWORK LIST (FINANCIAL PENALTIES)
Participation in a criminal organisation.
Terrorism.
Trafficking in human beings.
Sexual exploitation of children and child pornography.
Tllicit trafficking in narcotic drugs and psychotropic substances.
Ilicit trafficking in weapons, munitions and explosives.
Corruption.

Fraud, including that affecting the financial interests of the European Communities
within the meaning of the Convention of 26 July 1995 on the protection of the
European Communities' financial interests.

Laundering of the proceeds of crime.
Counterfeiting currency, including of the euro.
Computer-related crime.

Environmental crime, including illicit trafficking in endangered animal species andin
endangered plant species and varieties.

Facilitation of unauthorised entry and residence.

Murder, grievous bodily injury.

Tllicit trade in human organs and tissue.

Kidnapping, illegal restraint and hostage-taking.

Racism and xenophobia.

Organised or armed robbery.

Tllicit trafficking in cultural goods, including antiques and works of art.
Swindling,

Racketeering and extortion.

Counterfeiting and piracy of products.

Forgery of administrative documents and trafficking therein.

Forgery of means of payment.

Ilicit trafficking in hormonal substances and other growth promoters.
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INicit trafficking in nuclear or radioactive materials.

Trafficking in stolen vehicles.

Rape.

Arson.

Crimes within the jurisdiction of the International Criminal Court.
Unlawful seizure of aircraft or ships.

Sabotage.

Conduct which infringes road traffic regulations, including breaches of regulations
pertaining to driving hours and rest periods and regulations on hazardous goods.

smuggling of goods.

Infringement of intellectual property rights.

Threats and acts of violence against persons, including violence during sport events.
Criminal damage.

Theft.

Offences created by the issuing State and serving the purpose of implementing
obligations arising from instruments adopted under the treaty establishing the
European Community or under Title VI of the Treaty on European Union.

PART 3

INTERPRETATION

(1) In this Schedule—
(a) “conduct” includes any act or omission;
(by “liable person” means the person required to pay the financial penalty to
which the certificate relates.

(2) If the decision was made in respect of conduct by a person other than the liable
person, the references in paragraph 6 to the liable person are to be read as references
to that other person.
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ACTS ADOPTED UNDER TITLE VI OF THE EU TREATY

COUNCIL FRAMEWORK DECISION 2008/675/JHA

of 24 July 2008

on taking account of convictions in the Member States of the European Union in the course of new
ariminal proceedings

THE COUNCIL OF THE EUROPEAN UNION,

Having regard to the Treaty on European Union, and in
particular Articles 31 and 34{2){b) thereof,

Having regard to the proposal from the Commission,

Having regard to the Opinion of the European Patliament (1),

Whereas:

The European Union has set itself the objective of main-
taining and developing an area of freedom, security and
justice. This objective requires that it be possible for
information on convictions handed down in the
Member States to be taken into account outside the
convicting Member State, both in order to prevent new
offences and in the course of new criminal proceedings.

On 29 November 2000 the Council, in accordance with
the conclusions of the Tampere European Council,
adopted the programme of measures to implement the
principle of mutnal recognition of decisions in criminal
matters (), which provides for the ‘adoption of one or
mote instruments establishing the principle that a court
in one Member State must be able to take account of
final criminal judgments rendered by the courts in other
Member States for the purposes of assessing the
offender’s criminal record and establishing whether he
has reoffended, and in erder to determine the type of
sentence applicable and the arangements for enforcing
it'.

[ Opinion of 27 Scptember 2006 fot yet published in the Oficial

Journal).
© 0] C 12, 15.1.2001, p. 10.

®

The purpose of this Framework Decision is to establish a
minimum  obligation for Member States to take into
account convictions handed down in other Member
States. Thus this Framework Decision should not
prevent Member States from taking into account, in
accordance with their law and when they have infor-
mation available, for example, final decisions of admi-
nistrative authorities whose decisions can be appealed
against in the criminal courts establishing guilt of a
criminal offence or an act punishable under national
law by virtue of being an infringement of the rules of
law.

Some Member States attach effects to convictions handed
down in other Member States, whereas others take
account only of convictions handed down by their
own courts.

The principle that the Member States should attach to a
conviction handed down in other Member States effects
equivalent to those attached to a conviction handed
down by their own courts in accordance with national
law should be affirmed, whether these effects be regarded
by national law as matters of fact or of procedural or
substantive law. However, this Framewotk Decision does
not seek to harmonise the consequences attached by the
different national legislations to the existence of previous
convictions, and the obligation to take into account
revious convictions handed down in other Member
States exists only to the extent that previous national
convictions are taken into account under national law.

In contrast to other instruments, this Framework
Decision does not aim at the execution in one Member
State of judicial decisions taken in other Member States,
but rather aims at enabling consequences to be attached
to a previous conviction handed down in one Member
State in the course of new criminal proceedings in
another Member State to the extent that such conse-
quences are attached to previous national convictions
under the law of that other Member State.
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Therefore this Framework Decision contains no obli-
gation to take into account such previous convictions,
for example, in cases where the information obtained
under applicable instruments is not sufficient, where a
national conviction would not have been possible
regarding the act for which the previcus conviction
had been imposed or where the previously imposed
sanction is unknown te the national legal system.

The effects of a conviction handed down in another
Member State should be equivalent to the effects of a
national decision at the pretdal stage of criminal
proceedings, at the trial stage and at the time of
execution of the sentence.

Where, in the course of criminal proceedings in a
Member State, information is available on a previous
conviction in another Member State, it should as far as
possible be avoided that the person concerned is treated
less favourably than if the previous conviction had been
a national conviction.

Article 3(5) should be interpreted, inter alia, in line with
recital 8, in such a manner that if the national court in
the new criminal proceedings, when taking inte account
a previously imposed sentence handed down in ancther
Member State, s of the opinien that imposing a certain
level of sentence within the limits of national law would
be disproportionately harsh on the offender, considering
his or her circumstances, and if the purpose of the
punishment can be achieved by a lower sentence, it
may reduce the level of sentence accordingly, if doing
so would have been possible in purely domestic cases.

This Framework Decision is to replace the provisions of
Article 56 of the European Convention of 28 May 1970
on the International Validity of Criminal Judgments,
conceming the taking inte consideration of criminal
judgments, as between the Member States parties to
that Convention.

This Framework Decision respects the principle of subsi-
diarity provided for by Arficle 2 of the Treaty on
European Union and Article 5 of the Treaty establishing
the European Community in so far as it aims to
approximate the laws and regulations of the Member
States, which cannot be done adequately by the
Member States acting unilaterally and requires
concerted action in the Furcpean Union. In accerdance
with the prnciple of proporticnality, as set out in
Artile 5 of the Treaty establishing the European
Community, this Framework Decision does not go

beyond what is necessary in order to achieve that
objective.

(12)  This Framework Decision respects the fundamental rights
and observes the principles recognised by Asticle 6 of the
Treaty on European Union and reflected in the Charter of
Fundamental Rights of the Eurcpean Union.

(13)  This Framework Decision respects the variety of domestic
solutions and procedures required for taking inte account
a previous conviction handed down in another Member
State. The exclusion of a possibility to review a previous
conviction should not prevent a Member State from
issuing a decision, if necessary, in order to attach the
equivalent legal effects to such previous cenviction.
However, the procedures involved in issuing such a
decision should not, in view of the time and procedures
or formalities requited, render it impossible te attach
equivalent effects to a previous conviction handed
down in another Member State.

{14 Interference with a judgment or its execution covers, inter
alia, situations where, according to the national law of
the second Member State, the sanction imposed in a
previous judgment is to be absorbed by or included in
another sanction, which is then to be effectively executed,
to the extent that the first sentence has not already been
executed or its execution has not been transferred to the
second Member State,

HAS ADOPTED THIS FRAMEWORK DECISION:

Article 1
Subject matter

1. The purpose of this Framework Decision is to determine
the conditions under which, in the course of criminal
proceedings in a Member State against a person, previous
convictions handed down against the same pemon for
different facts in other Member States, are taken inte account.

2. This Framework Decision shall not have the effect of
amending the obligation to respect the fundamental rights
and fundamental legal principles as enshrined in Article 6 of
the Treaty.

Article 2
Definitions

For the purposes of this Framewotk Decision ‘conviction’ means
any final decision of a criminal court establishing guilt of a
criminal offence.
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Article 3

Taking into account, in the course of new criminal
proceedings, a conviction handed down in another
Member State

1. Each Member State shall ensure that in the course of
criminal proceedings against a person, previous convictions
handed down against the same persen for different facts in
other Member States, in respect of which information has
been obtained under applicable instruments on mutual legal
assistance or on the exchange of information extracted from
ciiminal records, are taken intc account to the extent
previous national convictions are taken into account, and that
equivalent legal effects are attached to them as to previous
national cenvictions, in accordance with national law.

2. Paragraph 1 shall apply at the pre-trial stage, at the trial
stage itself and at the time of execution of the conviction, in
particular with regard to the applicable rules of procedure,
including those relating to provisional detention, the definition
of the offence, the type and level of the sentence, and the Tules

governing the execution of the decision.

3. The taking into account of previous convictions handed
down in other Member States, as provided for in paragraph 1,
shall not have the effect of interfering with, revoking or
reviewing previous convictions or any decision relating to
their execution by the Member State conducting the new
proceedings.

4. In accordance with paragraph 3, paragraph 1 shall not
apply to the extent that, had the previous conviction been a
national conviction of the Member State conducting the new
proceedings, the taking into account of the previous conviction
would, according to the national law of that Member State, have
had the effect of interfering with, reveking or reviewing the
previous conviction or any decision relating to its execution.

5. If the offence for which the new proceedings being
conducted was committed before the previous conviction had
been handed down or fully executed, paragraphs 1 and 2 shall
not have the effect of requiring Member States to apply their
national tules on imposing sentences, where the application of
those rules to foreign convictions would limit the judge in
imposing a sentence in the new proceedings.

However, the Member States shall ensure that in such cases
their courts can otherwise take inte account previous
convictions handed down in other Member States.

Asticle 4
Relation to other legal instruments

This Framework Decision shall replace Article 56 of the
European Convention of 28 May 1970 on the International
Validity of Criminal Judgments as between the Member States
parties to that Convention, without prejudice to the application
of that Article in relations between the Member States and third
countries.

Asticle 5

Implementation

1. Member States shall take the necessary measures to
comply with the provisions of this Framework Decision by
15 August 2010.

2. Member States shall communicate to the General Secre-
tardat of the Council and to the Commission the text of the
provisions transpesing into their national law the obligations
imposed on them under this Framework Decision.

3. On the basis of that information the Commission shall, by
15 August 2011, present a report to the Buropean Parliament
and the Council on the application of this Framework Decision,
accompanied if necessary by legislative proposals.
Article 6
Entry into force

This Framework Decisien shall enter into force on the day of its
publication in the Official Joumal of the European Union.

Done at Brussels, 24 July 2008.

For the Coundil
The President
B. HORTEFEUX
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ACTS ADOPTED UNDER TITLE VI OF THE EU TREATY

COUNCIL FRAMEWORK DECISION 2009{315{JHA
of 26 February 2009

infe

on the organisation and content of the excl of

d from the criminal record

between Member States

THE COUNCIL OF THE EUROPEAN UNION,

Having regard to the Treaty on European Union, and in
particular Articles 31 and 34(2)(b) thereof,

Having regard to the proposal from the Commission and the
initiative of the Kingdom of Belgium,

Having regard to the opinion of the European Parliament ()

Whereas:

(1) The European Union has set itself the objective of
providing citizens with a high level of safety within the
area of freedom, security and justice. This objective
presupposes the exchange between the competent auth-
orities of the Member States of information extracted
from criminal records.

(2)  On 29 November 2000 the Council, in accordance with
the conclusions of the Tampere European Council of 15
and 16 October 1999, adopted a programme of
measures to implement the principle of mutual recog-
mition of decisions in criminal matters (3. This
Framework Decision contributes to achieving the goals
provided for by measure 3 of the programme, which
calls for the establishment of a standard form like that
drawn up for the Schengen bodies, translated nto all the
official languages of the Union, for criminal records
Tequests.

(3)  The Final Report on the first evaluation exercise on
mutual legal assistance in criminal matters () called on
the Member States to simplify the procedures for trans-
ferring documents between States, using, if necessary,
standard forms to facilitate mutual legal assistance.

(") Opinion delivered on 17 June 2008 (not yet published in the
Official Journal).

) 0] C 12, 15.1.2001, p. 10.

() O] C 216, 1.8.2001, p. 14.

4

The need to improve the quality of information
exchanged on comwictions was prioritised i  the
European Council Declaration on Combating Terrorism
of 25 and 26 March 2004 and was reiterated m the
Hague Programme (¥, adopted by the European Council
on 4 and 5 November 2004, which called for greater
exchange of iformation from mnational conviction and
disqualification registers. These objectives are reflected
in the Action Plan jointly adopted by the Council and
the Commission on 2 and 3 June 2005 with a view to
carrying out the Hague Programme.

With a view to improving the exchange of information
between Member States on criminal records, projects
developed with the aim to achieve this objective are
welcomed, including the existing project for the mtercon-
nection of natioral criminal registers. The experience
gathered from these activities has encouraged the
Member States to further enhance their efforts and
showed the importance to continue streamlining the
mutual exchange of information on  convictions
between the Member States.

This Framework Decision is a response to the wishes
expressed by the Council on 14 April 2005, following
the publication of the White Paper on exchanges of
information on convictions and the effect of such
convictions in the Furopean Union and the subsequent
general discussion thereof. Its main aim is to improve the
exchange of information on convictions and, where
imposed and entered in the crimimal records of the
convicting Member State, on disqualifications arising
from criminal conviction of citizens of the Unicn.

The application of the mecharisms established by this
Framework Decision only to the transmission of infor-
mation  extracted from criminal records concerning
matural persons should be without prejudice to a
possible future broadening of the scope of application
of such mechanisms to the exchange of information
concerning legal persons.

() O] C 53, 3.3.2005, p. 1.
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Information on convictions handed down i other
Member States is currently govemed by Articles 13 and
22 of the European Convention on Mutual Assistance in
Criminal Matters of 20 April 1959. These provisions are
not, however, sufficient to meet the present requirernents
of judicial cooperation in an area such as the European
Union.

As between the Member States, this Framework Decision
should replace Article 22 of the European Convention on
Mutual Assistance im Criminal Matters. In addition to the
obligations of a convicting Member State to transmit
information to the Member States of the person’s
mationality conceming convictions handed down against
their nationals which this Framework Decision incor-
porates and further defines, an obligation on the
Member States of the person’s nationality to store infor-
mation 50 transmitted 15 also introduced, in order to
ensure that they are able to reply fully to requests for
information from other Member States.

This Framework Decision should be without prejudice to
the possibility of judicial authorities’ directly requesting
and tramsmitting information from  criminal  records
pursuant  to Aricle 13 in  comjunction with
Article 15(3), of the European Convention on Mutual
Assistance in Crimmal Matters and without prejudice to
Article 6(1) of the Convention on Mutual Assistance in
Criminal Matters between the Member States of the
European Union, established by Council Act of 29 May
2000 (V).

Improving the circulation of information on convictions
is of little benefit if Member States are not able to take
transmitted information into account. On 24 July 2008,
Council adopted Framework Decision 200867 5[JHA on
taking account of convictions in the Member States of
the European Union m the course of new criminal
proceedings (%),

The main objective of the initiative of the Kingdom of
Belgium is attamed by this Framework Decision to the
extent that the central authority of every Member State
should request and include all information provided from
the crimimal records of the Member State of the person’s
mationality I its extract from criminal records when it
replies to a request from the person concerned.
Awareness of the existenice of the conviction as well as,
where imposed and entered in the criminal record, of a
disqualification arising from it, is a prerequisite for giving
them effect m accordance with the national law of the
Member State in which the person intends to perform
professional activity related to supervision of children.
The mechanism established by this Framework Decision

aims at inter alia ensunng that a person convicted of a
sexual offence against children should no longer, where
the criminal record of that person in the convicting
Member State contains such conviction and, if imposed
and entered in the criminal record, a disqualification
arising from it, be able to conceal this conviction or
disqualification with a view to performing professional
activity related to supervision of children in another
Member State.

This Framework Decision establishes rules on the
protection of personal data transmitted between the
Member States as a result of its implementation.
Existing general rules on the protection of personal
data processed m the framework of police and judicial
cooperation in crimimal matters are complemented by
the rules established in this Framework Decision.
Furthermore, the Council of Europe Convention of
28 January 1981 for the Protection of Individuals with
regard to Automatic Processing of Personal Data applies
to the persomal data handled on the basis of this
Framework Decision. This Framework Decision also
incorporates the provisions of Council Decision
2005/876fJHA of 21 November 2005 on the exchange
of information extracted from the criminal record (%)
which it the use the requesting Member State can
make of information asked for. This Framework
Decision  supplements such provisions with specific
rules applying where the Member State of the person’s
maticnality forwards information on convictions trans-
mitted to it by the convicting Member State.

This Framework Decision does not modify obligations
and practices established in relation to third States
under the European Convention on Mutual Assistance
in Criminal Matters, in so far as that mstrument
remains applicable.

Under Cotneil of Etrope Recommendation No R (84) 10
on criminal records and rehabilitation of convicted
persons, the main am of establishment of crminal
records is to inform the authorities responsible for the
criminal justice system of the background of a person
subject to legal proceedings with a view to adapting the
deassion to be taken to the individual situation. Since all
other use of criminal records that might compromise the
chances of social rehabilitation of the conwicted person
must be as linited as possible, the use of information
transmitted under this Framework Decision for purposes
other than that of criminal proceedings can be Limited in
accordance with the mational law of the requested
Member State and the requesting Member State.

{ C 197, 12.7.2000, p. 3.

3 O] _
% O] L 220, 15.8.2008, p. 32. ) O] L 322, 9.12.2005, p. 33.
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(16)  The aim of the provisions of this Framework Decision
concerning the transmission of information to the
Member State of the persom’s mationality for the
purpose of its storage and retransmission I not to
harmonise mational systems of criminal records of the
Member States. This Framework Decision does not
oblige the convicting Member State to change its
internal system of crimimal records as regards the use
of information for domestic purposes.

(17)  Improving the circulation of information on convictions
is of little bemefit if such information cannot be
understood by the Member State receiving it. Mutual
understanding may be enhanced by the creation of a
“standardised Furopean format’ allowing information to
be exchanged mn a uniform, electronic and easily
machime-translatable way. Information on convictions
sent by the convicting Member State should be trans-
mitted in the official language or one of the official
languages of that Member State. Measures should be
taken by Council to set up the information exchange
system introduced by this Framework Decision.

(18)  This Framework Decision respects the fundamental rights
and observes the principles recognised by Article 6 of the
Treaty on European Union and reflected by the Charter
of Fundamental Rights of the European Union.

(19)  This Framework Decision respects the principle of subsi-
diarity referred to in Article 2 of the Treaty on European
Union and set out in Article 5 of the Treaty establishing
the European Commumnity since the improverment of
systems  for the transmission of information on
convictions between Member States cannot be carried
out adequately by the Member States unilaterally and
requires coordinated action in the European Union. In
accordanice with the principle of proportionality, as set
out mn the Article 5 of the Treaty establishing the
European Community, this Framework Decision does
not go beyond what is necessary in order to achieve
that objective,

HAS ADOPTED THIS FRAMEWORK DECISION:

Article 1
Objective

The purpose of this Framework Decision is:

(a) to define the ways in which a Member State where a
conviction is handed down against a mational of another
Member State (the ‘convicting Member State) transmits
the information on such a conviction to the Member

State of the convicted person’s nationality (the ‘Member
State of the person’s nationality’);

(b) to define storage obligations for the Member State of the
person’s natiomality and to specify the methods to be
followed when replying to a request for information
extracted from criminal records;

(c) to lay down the framework for a computerised system of
exchange of nformation on convictions between Member
States to be built and developed on the basis of this
Framework Decision and the subsequent decision referred
to in Article 11{4).

Aticle 2
Definitions

For the purposes of this Framework Decision:

(a) ‘conviction’ means any fmal decision of a criminal court
against a natural person in respect of a criminal offence,
to the extent these decisions are entered in the criminal
record of the convicting Member State;

=

‘criminal proceedings’ means the pre-trial stage, the trial
stage itself and the execution of the conwiction;

=

‘criminal record’ means the mational register or registers
recording convictions in accordance with national law.

Article 3
Central authority

1. For the purposes of this Framework Decision, each
Member State shall designate a central authority. However, for
the transmission of information under Article 4 and for replies
under Article 7 to requests referred to in Article 6, Member
States may designate one or more central authorities.

2. Each Member State shall inform the General Secretariat of
the Council and the Commission of the central authority or
authorities designated in accordance with paragraph 1. The
General Secretariat of the Council shall notify the Member
States and Eurqjust of this mformation.

Avticle 4
Obligations of the convicting Member State

1. Each Member State shall take the necessary measures to
ensute that all convictions handed down within its territory are
accompanied, when provided to its criminal record, by infor-
mation on the nationality or nationalities of the convicted
person if he is a national of another Member State.
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2. The central authority of the convicting Member State
shall, as soon as possible, inform the central authorities of the
other Member States of any convictions handed down within its
territory against the nationals of such other Member States, as
entered in the crimmnal record.

If it is known that the convicted person is a national of several
Member States, the relevant information shall be transmitted to
each of these Member States, even if the convicted person is a
national of the Member State within whose territory he was
convicted.

3. Information on subsequent alteration or deletion of nfor-
mation contained m the cnminal record shall be immediately
transmitted by the central authority of the convicting Member
State to the central authority of the Member State of the
person’s nationality.

4. Any Member State which has provided information under
paragraphs 2 and 3 shall communicate to the central authority
of the Member State of the person’s nationality, on the latter’s
request m individual cases, a copy of the convictions and
subsequent measures as well as any other information
relevant thereto in order to emable it to comsider whether
they necessitate any measure at national level.

Artidle 5
Obligations of the Member State of the person’s nati onality

1. The central authority of the Member State of the person’s
nationality shall store all nfommation m accordance with
Article 11(1) and (2) transmitted under Article 4(2) and (3),
for the purpose of retransmission in accordance with Article 7.

2. Any alteration or deletion of information transmitted in
accordance with Article 4(3) shall entail identical alteration or
deletion by the Member State of the person’s nationality
regarding information stored in accordance with paragraph 1
of this Article for the purpose of retransmission in accordance
with Article 7.

3. For the purpose of retransmission in accordance with
Aticle 7 the Member State of the person’s naticnality may
only use information which has been updated i accordance
with paragraph 2 of this Article,

Article 6
Request for information on convictions

1. When information from the criminal record of a Member
State is requested for the purposes of criminal proceedings
agaimst a person or for amy purposes other than that of

crminal proceedings, the central authority of that Member
State may, in accordance with its national law, submit a
request to the central authority of another Member State for
information and related data to be extracted from the criminal
record.

2. When a person asks for information on his own criminal
record, the central authority of the Member State in which the
request is made may, in accordance with its mational law,
submit a request to the central authonty of another Member
State for information and related data to be extracted from the
crimiral record, provided the person concerned is or was a
resident or a national of the requesting or requested Member
State.

3. Once the time linit set out in Article 11(7) has elapsed,
whenever a person asks the central authority of a Member State
other than the Member State of the persom’s nationality for
information on his own criminal record, the central authority
of the Member State in which the request is made shall submit a
request to the central authority of the Member State of the
person’s nationality for information and related data to be
extracted from the crimmnal record in order to be able to
include such information and related data in the extract to be
provided to the person concerned.

4. All requests from the central authority of a Member State
for information extracted from the criminal record shall be
submitted using the form set out in the Annex.

Article 7
Reply to a request for information on convictions

1. When information extracted from the criminal record is
requested under Article 6 from the central authority of the
Member State of the person's mationality for the purposes of
criminal proceedings, that central authority shall transmit to the
central authority of the requesting Member State information
on:

(a) convictions handed down in the Member State of the
person's nationality and entered i the criminal record;

(b) any comvictions handed dowm in other Member States
which were transmitted to it after 27 April 2012, in appli-
cation of Article 4, and stored in accordance with
Article 5(1) and (2);

(c) any comvictions handed dowm in other Member States
which were transmitted to it by 27 Apdl 2012, and
entered in the ciminal record;
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d) any convictions handed down in third countries and subse-
b
quently transmitted to it and entered in the criminal record.

2. When mformation extracted from the criminal record is
requested under Atticle 6 from the central authority of the
Member State of the person’s mationality for anmy purposes
other than that of crimmal proceedings, that central authority
shall in respect of convictions handed down in the Member
State of the person’s mationality and of convictions handed
down in third countries, which have been subsequently trans-
mitted to it and entered in its criminal record, reply in
accordance with its national law.

In respect of information on comwictions handed down n
another Member State, which have been transmitted to the
Member State of the person’s nationality, the central authority
of the latter Member State shall in accordance with its naticral
law transmit to the requesting Member State the mformation
which has been stored in accordance with Article 5 (1) and (2)
as well as the information which has been transmitted to that
central authority by 27 April 2012, and has been entered i its
crimimal record.

When transmitting the mformation in  accordance with
Article 4, the central authority of the convictng Member
State may mnform the central authority of the Member State
of the person’s nationality that the information on convictions
handed down in the former Member State and transmitted to
the latter central authority may not be retransmitted for any
purposes other than that of criminal proceedings. In this case,
the central authority of the Member State of the persom’s
mationality shall, in respect of such comvictions, inform the
requesting Member State which other Member State had trarns-
mitted such information so as to enable the requesting Member
State to submit a request directly to the convicting Member
State in order to receve mformation on these convictions.

3. When information extracted from the criminal record is
requested from the central authority of the Member State of the
person’s nationality by a third country, the Member State of the
person’s mationality may reply in respect of convictions trams-
mitted by another Member State only within the lLimitations
applicable to the tramsmission of information to other
Member States in accordance with paragraphs 1 and 2.

4. When information extracted from the crimmal record is
requested under Article 6 from the central authority of a
Member State other than the Member State of the person’s
rationality, the requested Member State shall transmit infor-
mation  on convictions handed down in the requested
Member State and on convictions handed down against third

country nationals and against stateless persons contained in its
criminal record to the same extent as provided for in Article 13
of the European Convention on Mutual Assistance in Criminal
Matters.

S.  The reply shall be made using the form set out in the
Ammex. It shall be accompanied by a list of convictions, as
provided for by national law.

Article 8
Deadlines for replies

1. Replies to the requests referred to in Article 6(1) shall be
transmitted by the central authority of the requested Member
State to the central authority of the requesting Member State
immediately and in any event within a period not exceeding ten
working days from the date the request was received, as
provided for by its national law, rules or practice, using the
form set out in the Annex.

When the requested Member State requires further information
to identify the person mwolved in the request, it shall immedi-
ately consult the requesting Member State with a view to
providing a reply within ten working days from the date the
additional information is received.

2. Replies to the request referred to in Article 6(2) shall be
transmitted within twenty working days from the date the
request was received.

Aviicle 9
Conditions for the use of personal data

1. Personal data provided under Article 7(1) and (4) for the
purposes of criminal proceedings may be used by the requesting
Member State only for the purposes of the criminal proceedings
for which it was requested, as specified in the form set out m
the Annex.

2. Personal data provided under Article 7(2) and (4) for any
purposes other than that of criminal proceedings may be used
by the requesting Member State in accordance with its national
law only for the purposes for which it was requested and within
the limits specified by the requested Member State in the form
set out in the Annex.

3. Notwithstanding paragraphs 1 and 2, persomal data
provided under Article 7(1), (2) and (4) may be used by the
requesting Member State for preventing an immediate and
serious threat to public security.
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4. Member States shall take the necessary measures to ensure
that personal data received from another Member State under
Atticle 4, if transmitted to a third country in accordance with
Article 7(3), is subject to the same usage limitations as those
applicable 11 a requesting Member State in accordance with
paragraph 2 of this Article. Member States shall specify that
persomal data, if transmitted to a third country for the
purposes of a criminal proceeding, may be further used by
that third country only for the purposes of criminal
proceedings.

5. This Article does not apply to personal data obtained by a
Member State under this Framework Decision and origimating
from that Member State.

Article 10

Languages
When submitting a request referred to in Article 6(1), the
requesting Member State shall transmit to the requested
Member State the form set out in the Annex in the official

language or one of the official languages of the latter Member
State.

The requested Member State shall reply either in one of its
official languages or i any other language accepted by both
Member States.

Any Member State may, at the time of the adoption of this
Framework Decsion or at a later date, indicate, in a statement
to the General Secretariat of the Council, which are the official
languages of the mstitutions of the European Union that it
accepts. The General Secretariat of the Courcil shall notify the
Member States of this information.

Auticle 11

Format and other ways of organising and faclicating
exdhanges of information on convidtions

1. When transmitting mformation in accordance with
Article 4(2) and (3). the central authority of the convicting
Member State shall transmit the following information:

{a) mformation that shall always be transmitted, unless, in indi-
vidual cases, such information is not known to the central
authority (cbligatory information):

(i) mformation on the convicted person (full name, date of
birth, place of birth (town and State) gender,
nationality and — if applicable - previous name(s));

(it) information on the nature of the conviction (date of
conviction, name of the court, date on which the
decision became final);

(11i) information on the offence giving rise to the conviction
(date of the offence underlying the comviction and
name or legal classification of the offence as well as
reference to the applicable legal provisions); and

(tv) information on the contents of the conviction (notably
the sentence as well as any supplementary penalties,
security measures and subsequent decisions modifying
the enforcement of the sentence);

(b) information that shall be transmitted if entered in the
criminal record {optional mformation):

(i) the convicted person’s parents’ names;

(1) the reference number of the conviction;

(iti) the place of the offence; and

(1v) disqualifications anising from the conviction;

(c) information that shall be transmitted, if available to the
central authority (additional information):

(1) the convicted person’s identity number, or the type and
number of the person’s identification document;

(1) fingerprints, which have been taken from that persom;
T

(111) if applicable, pseudonym andfor alias namefs).

In addition, the central authority may transmit any other infor-
maticn concerning convictions entered in the criminal record.

2. The central authority of the Member State of the person’s
nationality shall store all mformation of the types listed in
points (a) and (b) of paragraph 1, which it has received in
accordance with Article 5(1) for the purpose of retransmission
in accordance with Article 7. For the same purpose it may store
the information of the types listed in point {c) of the first
subparagraph and in the second subparagraph of paragraph 1.

3. Until the time limit set out in paragraph 7 has elapsed,
central authorities of Member States which have not carried out
the notification referred to i paragraph 6 shall transmit all
information  in accordance with Article 4, requests in
accordance with Article 6, replies in accordance with
Article 7 and other relevant information by any means
capable of producing a written record under conditions
allowing the central authority of the receiving Member State
to establish the authenticity thereof.
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Once the time limit set out in paragraph 7 of this Article has
elapsed, central authorities of Member States shall transmit such
information electronically using a standardised format.

4. The format referred to in paragraph 3 and any other
means of organising and facilitating exchanges of information
on convictions between central authorities of Member States
shall be set up by the Council i accordance with the
relevant procedures of the Treaty on the European Umion by
27 April 2012.

Other such means include:

(a) defining all means by which understanding and automa-
tically translating transmitted information may be facilitated;

(b) defining the means by which mnformation may be
exchanged electronically, particularly as regards the
technical specification to be used and, if need be, any
applicable exchange procedures;

(c) possible alterations to the form set out in the Amex.

5. If the mode of transmission referred to in paragraphs 3
and 4 is not available, the first subparagraph of paragraph 3
shall remain applicable for the entire period of such unavail-

ability.

6. Each Member State shall carry out the necessary techrucal
alterations to be able to use the standardised format and elec-
tronically transmit it to other Member States. It shall notify the
Council of the date from which it will be able to carry out such
transmissions.

7. Member States shall carry out the technical alterations
referred to mn paragraph 6 within three years from the date of
adoption of the format and the means by which information on
convictions may be exchanged electronically.

Asticle 12
Relationship to other legal instruments

1. In relations between the Member States, this Framework
Decision supplements the provisions of Article 13 of the
European Comvention on Mutual Assistance i Criminal
Matters, its additional Protocols of 17 March 1978 and
& November 2001, the Convention on Mutual Assistarice in
Criminal Matters between the Member States of the European
Union and its Protocol of 16 October 2001 (7).

2. For the purposes of this Framework Decision, Member
States shall wave the right to rely among themselves on their

(1) O] C 326, 21112001, p. 1.

reservations to Article 13 of the European Convention on
Mutual Assistance in Criminal Matters.

3. Without prejudice to their application in relations between
Member States and third States, this Framework Decision
replaces In relations between Member States which have taken
the necessary teasures to comply with this Framework
Decision and ultimately with effect from 27 Apnl 2012 the
provisions of Article 22 of the European Convention on
Mutual Assistance in Criminal Matters, as supplemented by
Article 4 of said Comvention's additional Protocol —of
17 March 1978,

4. Decision 2005/876[JHA 15 hereby repealed.

5. This Framework Decision shall not affect the application
of more favourable provisions in bilateral or multilateral
agreements between Member States.

Agticle 13
Implementation

1. Member States shall take the necessary measures ta
comply with the provisions of this Framework Decision by
27 Apnl 2012.

2. Member States shall transmit to the General Secretariat of
the Council and to the Commission the text of the provisions
transposing into their national law the obligations imposed on
them under this Framework Decision.

3. On the basis of that information the Commission shall, by
27 Apnl 2015, present a report to the European Parlament and
the Council on the application of this Framework Decision,
accomnpanied if necessary by legislative proposals.

Article 14

Entry into force

This Framework Decision shall enter into force on the 20th day
following its publication in the Official Journal of the Europear
Union.

Dorne at Brussels, 26 February 2009.

For the Council
The President
1. LANCER
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ANNEX

Form referred to in Articles 6, 7, 8 9 and 10 of the Coundl Framework Decision 2009/315JHA on the
organisation and content of the exdhange of information extracted from the criminal record between
Member States

Request for information extracted from the criminal record

Members States are to consult the Manual of Procedures for assistance in filling in this form correctly

(a) Information on the requesting Member State:
Member State:
Central authority(ies):
Contact person:
Telephone (with STD code}:
Fax (with STD code):
E-mail address:
Correspondence address:

File reference, if known:

(b} Information on the identity of the person concerned by the request (*):
Full name (forenames and all sumares)
Previous names:
Peeudonym andfor alias, if ary:
Gender MO F O
Nationality:
Date of birth (in figures: ddfmmjyyyy):
Place of birth (town and State):
Father’s name:
Mother's name:
Residence or known address:
Person's identity number or type and number of the person’s identification document:
Fingerprints:

Other available dentification information:

(*) To faciitate the identification of the person as much information as possible is to be provided
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(c) Purpose of the request:
Please tick the appropriaz box

{1y [ criminal proceedings (please identify the authority before which the procesdings are pending and, if
available, the case reference number)

{2y [J request outside the context of criminal proceedings (please identify the authonty before which the
procesdings are pending and, if available, the case reference nurnber, while ticking the relevant box):

(i) [J from a judicial authority

(i) [] from a competent administrative authority

(iiiy [J from the person concemed for information on own criminal record ...

Purpose for which the information is requested:
Requesting authority:

[ the person concerned does not consent for this information to be divulged (if the person concerned was
asked for its consent in accordance with the law of the requesting Member State).

Contact person for any further information needed:
Narne:

Telephone:

E-mail address:

Other information (e.g. urgency of the request):

Reply to the request

Information relating to the person concerned

Please tick the appropriaze box

The undersigned authority confirms that:

[ there 1s no information on convictiens in the criminal record of the person concerned

[ there is information on convictions entered in the criminal record of the person concernad; a list of convictions
is attache

[ there is other information entered in the criminal record of the person concerned; such information is attached
(optional)

[ there 1s information on convictions entered in the criminal record of the person concerned but the convicting
Mermber State intimated that the information about these convictions may not be retransmitted for any purposes
other than that of criminal proceedings. The request for more information may be sent directly to . .
(pleasa indicate the convicting Mermber State)

[ in accordance with the national law of the requested Member State, requests made for any purposes other than
that of criminal proceedings may not be dealt with.
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Contact person for any further information needed:

Name:

Telephone:

E-mail address:

Other information (limitations of use of the data concerning requests outside the context of criminal proceedings):

Please indicate the number of pages attached to the reply form:

Done at
on
Signature and official stamp (if appropriate):

Narme and positionforganisation:

If appropriate, please attach a list of convictions and send the complete package to the requesting Member State. It is not
necessary to translate the form or the list into the language of the requesting Member State.
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(Ads adopted under Title VT of the Treaty on European Union)

COUNCIL DECISION 2005/876/JHA
of 21 November 2005
on the exchange of information extracted from the criminal record

THE COUNCIL OF THE EUROPEAN UNION,

Having regard to the Treaty on European Union, and in
particular Articles 31 and 34(2)(c) thereof,

Having regard to the proposal from the Commission (1),

Having regard to the opinion of the Furopean Parliament (3),

Whereas:

According to Article 29 of the Treaty on European
TUnion, the Buropean Union has set itself the objective
to provide citizens with a high level of safety within an
area of freedom, security and justice. This objective
presupposes the exchange of information cencerning
criminal convictions of persons who reside in the
temritory of the Member States between the competent
authorities of the Member States.

On 29 November 2000, the Council, in accordance with
the conclusions of the Tampere European Council of 15
and 16 October 1999, adopted a programme of
measures to implement the principle of mutual recog-
nition in criminal matters (*). This Decision contributes
to achieving the goals provided for by Measure 3 of the
programme, which calls for the establishment of a
standard form like that drawn up for the Schengen
bodies, translated into all the official Union languages,
for criminal records applications.

Articles 13 and 22 of the Burcpean Convention on
Mutual Assistance in Criminal Matters of 20 April
1959 (%) provide for systems for the transmission of
information on convictions between the Contracting

0] C 322, 29.12.2004, p. 5.

Not yet published in the Official Journal.
0] C 12, 15.1.2001, p. 10.
Council of Burope, Ewropean Treatics Seics, No 30.

Parties, but they are too slow to meet the demands of
judicial cooperation in an area such as that of the
European Union.

The Final Report on the first evaluation exercise —
mutual legal assistance in criminal matters (%), called on
Member States to simplify the procedures for transferring
documents between States, using, if necessary, standard
forms to facilitate mutual judicial assistance.

On 25 March 2004, the European Council instructed the
Council to examine measures on the exchange of infor-
mation on cenvictions for terorist offences and the
possibility of a Buropean register on convictions and
disqualifications, and the Commission in its communi-
cation on measures to be taken to combat terrorism
and other forms of sedous crime, in particular to
improve exchanges of information, stressed the
importance of an effective mechanism for transmission
of information on convictions and disqualifications.

This Decision respects the principle of subsidiarity
referred to in Article 2 of the Treaty on FEuropean
Union and Article 5 of the Treaty establishing the
European Community, since the improvement of
systems for the transmission of information on
convictions between Member States cannot be carried
out adequately by the Member States unilaterally and
requires coordinated action in the Buropean Union. In
accordance with the principle of proportionality, as set
out in the said Aricle 5, this Decision does not go
beyond what is necessary in order to achieve that
objective.

The improvement of systems for the transmission of
information on convictions implies that convictions
pronounced in a Member State against nationals of
another Member State are known about by the latter
Member State as soon as possible and that each
Member State may obtain information which it needs
from criminal records from other Member States within
a very short time.

) 0] C 216, 1.82001, p. 14.
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®  This Decision supplements and facilitates the existing
mechanisms for the wansmission of nformation on
convictions based on existing conventions. In particular,
e provisions concerning requests for information
extracted from the criminal record do not replace the
possibility available to the judicial authorities of trans-
mitting information concerning criminal records direct
to each other under Article 6(1) of the Convention on
mutual assistance in criminal matters between the
Member States of the European Union established by
Council Act of 29 May 2000 (!). It provides, however,
for a specific right for the central authority of a Member
State to send a request for information extracted from
the criminal record to the central authority of another
Member State, in the circumstances determined by
national law.

©®  The personal data processed under this Decision will be
protected in accordance with the principles enacted in
the Council of Europe Convention of 28 January 1981
for the Protection of Individuals with regard to
Automatic Processing of Personal Data.

{t0)  Under Council of Europe Recommendation No R (84) 10
on the criminal record and rehabilitation of convicted
persons, the main aim of establishment of the criminal
record is to inform the autherities responsible for the
criminal justice system of the background of a person
subject to legal proceedings with a view to adapting the
decision to be taken to the individual situation. Since all
other use of the criminal record that might compromise
the chances of social rehabilitation of the convicted
person must be as limited as possible, the use of infor-
mation transmitted under this Decision for use otherwise
than in the course of criminal proceedings can be limited
in accordance with the national legislation of the
requested State and the requesting State.

(t1y This Decision respects the fundamental rights and
observes the principles recognised by Article 6 of the
Treaty on European Union and restated by the Charter
of Fundamental Rights of the European Union.

(t2) This Decision does not have the effect of obliging
Member States to register convictions or information in
criminal matters in their criminal record other than those
which they are obliged to register according to national
law.

{t3 This Decision does mot apply to the transmission of
nulings or copies thereof,

) O] C 197, 12.7.2000, p. 1.

HAS DECIDED AS FOLLOWS:

Astidle 1
Central authority

1. For the purposes of Articles 2 and 3, each Member State
shall designate a central authority. However, for sending infor-
mation under Article 2 and replying to requests under Article 3
Member States may designate one or more central authorties.

2. Each Member State shall inform the General Secretariat of
the Cotncil and the Commission of the authority designated in
accordance with paragraph 1. The General Secretatiat of the
Council shall notify the Member States and Eurcjust of this
informaticn.

Asiidle 2
Own-initiative information on convictions

Each central authority shall, without delay, inform the central
authorities of the other Member States of criminal convictions
and subsequent measures in respect of nationals of those
Member States entered in the criminal record. Where the
person concerned is a national of two or more other Member
States, the information shall be given to each of these Member
States, unless the person is a national of the Member State in
the territory of which he has been convicted.

Artide 3
Request for information on convictions

1. Where information from the criminal records of a
Member State is requested, the central authority may, in
accordance with national law, send a request for extracts
from, and information relating to, criminal records to the
central authozity of another Member State. All information
requests shall be sent on the basis of the request form set out
in the Annex hereto.

When a person requests information on his or her criminal
record, the central authority of the Member State where this
request is made, may in accordance with national law send a
request for extracts from, and information relating to, criminal
records to the central authority of another Member State if the
person concerned is or has been a resident or a national of the
requesting or the requested Member State.

2. The reply shall be sent immediately and, in any event
within a period not exceeding 10 working days from the
receipt of the request, under the conditions provided for by
national law, regulations or practice by the central autherity
of the requested Member State, to the central authority of the
requesting Member State on the basis of the form set out in the
Amnex hereto. It shall incude the information received in
accordance with Article 2 and registered in the criminal
record of the requested Member State.
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If the request is made for the person concemed in accordance
with paragraph 1, second subparagraph, the period referred to
in the first subparagraph of this paragraph shall not exceed 20
wotking days from the receipt of the request.

3. Where the requested Member State needs further infor-
mation to identify the person te whom the request refers, it
shall immediately consult with the requesting Member State
with a view to providing a reply within 10 wotking days of
receipt of the additional information scught.

4. The reply shall be accompanied by a statement of
convictions, under the conditions provided for by national law.

5. Requests, replies and other relevant information may be
transmitted by any means capable of producing a written record
under conditions allowing the receiving Member State to
establish authenticity.

Article 4
Conditions for the use of personal data

1. Personal data communicated under Aticle 3 for the
purpose of criminal proceedings may be used by the requesting
Member State only for the purpose of the criminal proceedings
for which it has been requested as specified in the form set out
in the Annex hereto.

2. Personal data communicated under Atticle 3 for purposes
other than criminal proceedings, may be used by the requesting
Member State in accordance with its national law only for the
purpose for which it has been requested and within the limits
specified by the requested Member State in the form.

3. This Article does not apply to personal data cbtained by a
Member State under this Decision and originating from that
Member State.

Article 5

Languages

The form shall be sent by the requesting Member State in the
official language, or one of the official languages of the
requested Member State. The requested Member State shall
reply either in one of its official languages or in another
language agreeable to both Member States. Any Member State
may, at the time of the adoption of this Decision or at a later
date, indicate, in a statement to the General Secretariat of the
Council, which are the official languages of the institutions of

the European Communities that it accepts. The General Secre-
taziat of the Council shall notify the Member States of this
information.

Atticle 6
Relationship to other legal instruments

1. With respect to the Member States, this Decision
supplements and facilitates the implementation of Asticles 13
and 22 of the European Convention on Mutual Assistance in
Criminal Matters of 20 April 1959, its additional Protocels of
17 March 1978 () and 8 Novemnber 2001 {3), the Convention
on Mutual Assistance in Criminal Matters between the Member
States of the Furcpean Union of 29 May 2000 {) and its
Protocol of 16 October 2001 #).

2. For the purpose of this Decision, Member States shall
waive the right to rely among themselves on their reservations
to Article 13 of the European Convention on Mutual Assistance
in Criminal Matters of 20 April 1959. This Decision shall not
affect reservations made with respect to Article 22 of that
Conventicn. Such reservations may be invoked with respect
to Article 2 of this Decision.

3. This Decision shall not affect the application of more
favourable provisions in bilateral or multilateral agreements
between Member States.

Atticle 7
Implementation

Member States shall implement this Decision as soon as
possible and in any event no later than 21 May 2006.

Article 8
Application

This Decision shall take effect on the day of its publication in
the Official Journal of the European Union.

Done at Brussels, 21 November 2005.

For the Coundl
The President
1. STRAW

Council of Europe, European Treaty Series, No 99.

o]
# Council of Europe, European Treaty Scrics, No 182.
0] C 197, 12.7.2000, p. 3.
0] € 326, 21112001, p. 1.
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ANNEX

Form referred to in Articles 3, 4 and 5 of Council Decision 2005/876JHA of 21 November 2005 on the
exchange of information extracted from the criminal record

Request for information extracted from the criminal record

To be able to fill in this form correctly, Member States should take note of the Manual of Procedure.

{a) Information relating to the requesting State:

Member State:

Central authority;

Contact persom:

Telephone (with STD code)
Fax (with STD codep:

E-mail:

Postal address:

File reference where available:

=

) Infonnation telating to the identity of the person concetried by the request:
Name:

First name(s):

Birth name if appropriate:
Aliases where applicable:

Sec M FO

Nationality:

Date of birth {in figures: ddjmm,
Place of birth ftown and State):

Father's name: ()

Mother's name: {

Residence or known address (optional):

Fingerprints where available {aptional):

Other identification data where available (o.g, national register number. social sccurity number. cic) foptional)

) To be filled in, in accordance with the Manual of Procedher, otherwise, where available.

&

Purposc of the request

Please tich the appropriate box

1. [ wiminal proceedings

2. [ request from a judicial anthority outside the context of criminal proceedings
[ request from a competent administrative anthority

3. O recquest from the peton concertied

Purpose for
asgilable.

Requiesting authority:

i the informarion is requested to be filled in. in gecordance with the Manual of Procedure, otherwise, where

[0 The person concemned has given hisfher consent for obtaining the information (where this consent is required by
the law of the requested Member State).

Please note that the request shall be complied with in accordance with the conditions provided for by the law,
regulations or practice of the requested Member State.

Contact person if additiotial information is needed;
Name:

Telephone:

E-mail:

Other information {e.g. urgency of the request, ¢te.)
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Reply to the request

relating to the ab ioned person

Please tick the appropriate box

The undersigned authority confirms that:
[ there are no convictions registered i the criminal record of the abovementioned person

[ there are convictions recorded in the criminal record of the abovementioned person. A statement of convictions is
annexed hereto

[ the request iy made for purposes other than criminal proceedings and canmot be complied with under the law,
regulations or practice of the requested Member State.

Contact person if additional information is needed:
Name:
Telephone:

E-mail:

Other information {e.g. limits specified according to Article 4(2))

The transmitted data may only be used for the purpose for which it has been requested

Done at,
On
signature and official stamp {if available):

Name and position

If applicable, please attach statement of convictions and return fo requesting Member State. Form and statement of
convictions do not have to be translated in the language of the requesting Member State,

187



JUSTICE ) EU Criminal Procedure

188

Appendix 11 — Council Decision
2009/316/JHA on the establishment
of the European Criminal Records
Information System in application
of article 11 of Framework Decision
2009/315/JHA (O 2009 L 93/33)



EU Criminal Procedure ( JUSTICE

7.4.2009

Official Journal of the European Urion

L 9333

COUNCIL DECISION 2009{316/JHA

of 6 Apiil 2009

on the establishment of the European Criminal Records Information System (ECRIS) in application
of Article 11 of Frameswork Dedision 2009/315/JHA

THE COUNCIL OF THE EUROPEAN UNION,

Having regard to the Treaty on European Union, and in
particular Articles 31 and 34(2)(c) thereof,

Having regard to the Council Framework Decision
2009/215JHA of 26 February 2009 on the organisation and
content of the exchange of mformation extracted from the
crimimal record between Member States ("), and m particular
Article 11(4) thereof,

Having regard to the proposal from the Commission,
Having regard to the opimion of the European Parliament (2),
Whereas:

(1) Article 29 of the Treaty on European Union states that
the Uruon’s objective is to provide citizens with a high
level of safety in the area of freedom, security and justice.
This objective presupposes the systematic exchange
between the competent authorities of the Member
States of mformation extracted from crimmal records
in a way that would guarantee its common under-
standing and the efficiency of such exchange.

(2) Information on comvictions handed down against
Member States’ nationals by other Member States does
not circulate efficiently on the current basis of the
European Convention on Mutual Assistance in Criminal
Matters of 20 April 1959. Therefore, there is a need for
more effictent and accessible procedures of exchange of
such information at European Union level,

(3)  The need to improve the exchange of information on
convictions was prioritised in the European Council
Declaration on Combating Terrorism  of 25 and
26 March 2004 and was subsequently reiterated in the
Hague Programme (%) and in the Action Plan () on its
implernentation. Furthermore, the computerised intercon-
nection of criminal records at European Urion level was
recognised as a political priority by the European Council
in its Conclusions of 21 and 22 June 2007.

(') See page 23 of this Official Journal.

(*) Opinion delivered on 9 October 2008 (not yet published in the
Official Journal).

() O] C 53, 3.3.2005, p. 1.

() O] C 198, 1282005, p. 1.

4

(10)

The computerised mterconnection of criminal records is
part of the EJustice project, which was acknowledged as
a pronty by the European Council several times m 2007.

A pilot project is currently being developed with a view
to interconmecting criminal records. Its achievements
constitute a valuable basis for further work on compu-
terised exchange of information at the European Union
level.

This Decision aims to implement Framework Decision
2009/315[JHA in order to build and develop a compu-
terised system of exchange of information on convictions
between Member States. Stuch a system should be capable
of communicating information on convictions in a form
which is easily understandable. Therefore, a standardised
format allowing information to be exchanged in a
uniform, electronic and easily computer-translatable
way as well as any other means of organising and facil-
itating  electronic  exchanges of mformation on
convictions between central authorities of Member
States should be set up.

This Decision is based on the principles established by
Framework Decision 2009/315[JHA and applies and
supplements those principles from a technical standpaint.

The categories of data to be entered into the system, the
purposes for which the data is to be entered, the criteria
for its entry, the authorities permitted to access the data,
and some specific rules on protection of personal data
are defined in the Framework Decision 2009{315[HA.

Neither  this  Decision mnor Framework Decision
2009/315[JHA establishes any cbligation to exchange
nformation about non-criminal rulings.

Sirice the objective of this Decision is not to hammonise
mational systems of criminal records there is no obli-
gation for a corwicting Member State to change its
internal system of criminal records as regards the use
of information for domestic purposes.
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(11y  The European Criminal Records System (ECRIS) is a (16y  Members States and the Commission should mform and
decentralised  information technology system. The consult one another within the Council in accordance
criminal records data should be stored solely in with the modalities set out in the Treaty on European
databases operated by Member States, and there should Union, with a view to drawing up a non-binding manual
be no direct online access to crimimal records databases for practitioners which should address the procedures
of other Member States. Member States should bear the governing the exchange of information, in particular
responsibility for the operation of rational criminal modalities of identification of offenders, common under-
records databases and for the efficient exchanges of infor- standing of the categories of offences and penalties and
mation between themselves. The common communi- measures, and explanation of problematic national
cation infrastructure of ECRIS should be mitially the offerices and penalties and measures, and ensuring the
Trans European Services for Telematics between Admin- coordmation necessary for the development and
istrations (S-TESTA) network. All expenditure concerning operation of ECRIS.
the common communication infrastructure should be
covered by the general budget of the European Union.
17y In order to accelerate the development of ECRIS, the
Commission should adopt a number of technical
(12} The reference tables of categories of offences and cate- measures {0 assist Member States in preparing the
gories of penalties and measures provided for i this technical  infrastructure for  inferconnecting  their
Decision should facilitate the automatic translation and criminal - records  databases. The Commission may
should enable the mutual understanding of the infor- provide reference implementation  software, namely
mation transmitted by usng a system of codes. The appropriate software enabling Member States to make
content of the tables is the result of the analysis of the this interconnection, which they may choose to apply
needs of all 27 Member States. That analysis took into instead of their own interconnection software implemen-
account the pilot project categorisation and the results of ting a common set of protocols enabling the exchange of
the clustering exercise of various national offences and information between crminal records databases.
penalties and measures. Moreover, in case of the table of
offenices, 1t also took into consideration the existing
hammse‘ilcf’m’fm deﬁmm’f on the Buropean a0d o coq Framework Deasion  2008/977JHA  of
international level as well as the Eurcjust and Europol 5
data models, 7 November 2008 on the protection of persoral data
processed in the framework of police and judicial coop-
eration in criminal matters (') should apply in the context
of computerised exchange of information extracted from
criminal records of Member States, providing for an
(13) In order to ensure the mutual understanding and trans- adequate level of data protection when information is
parency of the commen categorisation, cach Member exchanged between Member States, whilst allowing for
State should submit the list of national offences and Member S high dards of
lties and measures falling in each category referred ember States o require hgher standards of protection
penal S 8oy to natioral data processing.
to i the respective table. Member States may provide a
description of offences and penalties and measures and,
given the usefulness of such description, they should be
encotraged to do so. Such information shoul be made (19, Since the objective of this Decision, narmdly the develop-
accessible to Member States. ment of a computerised system for the exchange of
information on convictions between Member States,
cannot be adequately achieved by the Member States
unilaterally, and can therefore, by reason of the
(14 The reference tables of caregories of offences and cate: necessity for coondimated action m the Furopean Urion
gories of penalties and measures provided for in this be better achieved at the level of the European Union, the
Decision are not designed to set up legal equivalences Council may adopt measures, mn accordance with the
between offences and penalties and measures existing at principle of subsicianty referred to in Article 2 of the
rational level. They are a tool aimed at helping the Treaty on European Union and set out in Atticle 5 of the
recipient to gan better understanding of the fact(s) and Treaty establishing the European Commumity. [n
type of penalty(ies) or measure(s) contained in the infor- accordance with the principle of proportionality, as set
mation transmitted. The accuracy of the codes mentioned out i the Article 5 of the Treaty establishing the
cannot  be fully guaranteed by the Member State European Community, this Decision does not go
supplying the mformation and it should not preclude beyond what is necessary i order to achieve that
the competent authorities in the receiving Member objective.
State from interpreting the information.
(20y  This Decision respects fundamental rights and observes
(15)  The reference tables of categories of offences and cate- the principles recognised in particular by Article 6 of the

gories of penalties and meastres should be revised and
updated in accordance with the procedure for the
adoption of implementing measures for decisions
provided for in the Treaty on European Union.

Treaty on European Union and reflected by the Charter
of Fundamental Rights of the European Union,

() O] L 350, 30.12.2008, p. 60.
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HAS DECIDED AS FOLLOWS:

Article 1
Subject matter

This Decision establishes the European Criminal Records Infor-
mation System (ECRIS).

This Decision also establishes the elements of a standardised
format for the electronic exchange of mformation extracted
from criminal records between the Member States, in particular
as regards information on the offence giwing rise to the
conviction and information on the content of the conwiction,
as well as other general and technical implementation means
related to organising and facilitating the exchange of mfor-
mation.

Article 2
Definitions

For the putposes of this Decision, the definitions laid down in
Framework Decision 200921 5[JHA shall apply.

Article 3
European Criminal Records Information System (ECRIS)

1. ECRIS s a decentralised mnformation technology system
based on the crminal records databases m each Member
State. It s composed of the followmg elements:

(a) an interconmection software built in compliance with a
common set of protocols enabling the exchange of mfor-
mation between Member States’ criminal records databases;

(b) a common communication infrastructure that provides an
encrypted network.

2. This Decision is not aimed at establishing any centralised
crimimal records database. All criminal records data shall be
stored solely in databases operated by the Member States.

3. Central authorities of the Member States referred to in
Article 3 of Framework Decsion 2009/315/JHA shall not
have direct omline access to criminal records databases of
other Member States. The best available techniques identified
together by Member States with the support of the Commission
shall be employed to ensure the confidentiality and integrity of
crimimal records information transmitted to other Member
States.

4. The iterconnection software and databases storing,
sending and receiving information extracted from criminal

records shall operate under the responsibility of the Member
State concerned.

5. The common communication infrastructure shall be the S-
TESTA communications network. Any further developments
thereof or any alternative secure network shall ensure that the
common commurication nfrastructure in place continues to
meet the conditions set out i paragraph 6.

6. The common communication infrastructure shall be
operated under the responsibility of the Commission, and
shall fulfil the security requirements and thoroughly respond
to the needs of ECRIS.

7. In order to ensure the efficient operation of ECRIS, the
Commission shall provide general support and technical
assistanice, including the collection and drawing up of statistics
referred to in Article 6{2)(b)(1) and the reference implementation
software.

8.  Notwithstanding the possibility of using the European
Union financial programmes i accordance with the applicable
rules, each Member State shall bear its own costs arising from
the implementation, administration, use and maintenance of its
crimimal records database and the nterconnection software
referred to m paragraph 1.

The Commission shall bear the costs arising from the im-
plementation, adminstration, use, mamtenance and future deve-
lopments of the common communication infrastructure of
ECRIS, as well as the implementation and future developments
of the reference implementation software.

Article 4
Format of transmission of information

1. When transmitting information in accordance with
Article 4(2) and (3) and Article 7 of Framework Decision
2009[315[JHA relating to the name or legal classification of
the offerce and to the applicable legal provisions, Member
States shall refer to the corresponding code for each of the
offences referred to i the transmission, as provided for in
the table of offences in Annex A. By way of exception, where
the offence does not correspond to any specific sub-category,
the ‘open category’ code of the relevant or closest category of
offences or, in the absence of the latter, an ‘other offences’ code,
shall be used for that particular offence.

Member States may also provide available information relating
to the level of completion and the level of participation in the
offence and, where applicable, to the existence of total or partial
exemption from criminal responsibility or to recidivism.
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2. When trarsmitting mnformation in accordance with
Article 42) and (3) and Article 7 of Framework Decision
2009/315JHA relating to the contents of the conviction,
notably the sentence as well as any supplementary penalties,
security measures and subsequent decisions modifying the en-
forcement of the sentence, Member States shall refer to the
corresponding code for each of the permlies and measures
referred to i the transmission, as provided for in the table of
penalties and measures in Anmex B. By way of exception, where
the penalty or measure does not correspond to any specific sub-
category, the ‘open category’ code of the relevant or closest
category of penalties and measures or, in the absence of the
latter, an ‘other penalties and measures’ code, shall be used for
that particular penalty or measure.

Member States shall also provide, where applicable, available
mformation relatng to the mature andjor conditions of
execution of the penalty or measure mposed as provided for
i the parameters of Annex B. The parameter ‘non-criminal
ruling’ shall be mdicated only i cases where information on
such a ruling is provided on a voluntary basis by the Member
State of nationality of the person concemed, when replying to a
request for information on convictions.

Article 5

Information on national offences and penalties and
meastires

1. The following information shall be provided by the
Member States to the General Secretariat of the Council, with
a view in particular to drawing up the non-bnding manual for
practitioners referred to in Article 6{2)(a):

(a) the list of national offerices in each of the categories referred
to in the table of offences in Ammex A. The list shall mclude
the name or legal classification of the offence and reference
to the applicable legal provisions. It may also include a
short description of the constitutive elements of the offence;

(b) the list of types of sentences, possible supplementary
penalties and security measures and possible subsequent
decisions modifying the enforcement of the sentence as
defined in national law, in each of the categories referred
ton the table of penalties and measures n Annex B. It may
also include a short description of the specific penalty or
measure.

2. The lists and descriptions referred to in paragraph 1 shall
be regularly updated by Member States. Updated information
shall be sent to the General Secretariat of the Council

3. The General Secretariat of the Council shall communicate
to the Member States and to the Commission the information
received pursuant to this Article.

Avticle 6
Implementing measures

1. The Council, acting by a qualified majority and after
consulting the European Parliament, shall adopt any modifi-
cations of Annexes A and B as may be necessary.

2. The representatives of the relevant departments of the
administrations of the Member States and the Commission
shall inform and consult one another within the Council with
a view to

(a) drawing up a non-binding manual for practitioners setting
out the procedure for the exchange of information through
ECRIS, addressing in particular the modalities of identifi-
cation of offenders, as well as recording the common under-
standing of the categories of offences and penalties and
measures [isted respectively in Anmexes A and B;

{b) coordinating their action for the development and operation
of ECRIS, concerning in particular:

(i) the establishment of logging systemns and procedures
making it possible to monitor the functioning of
ECRIS and the establishment of non-personal statistics
relating to the exchange through ECRIS of information
extracted from criminal records;

(1i) the adoption of technical specifications of the exchange,
including  security requirements, in particular the
common set of protocols;

(1) the establishment of procedures verifying the
conformity of the national software applications with
the technical specifications.

Article 7
Report

The Commission services shall regularly publish a report
conceming the exchange, through ECRIS, of information
extracted from the crimmal record based i particular on the
statistics referred to in Article 6(2)(b)(z). This report shall be
published for the first time one year after submitting the
report referred to in Article 13(3) of Framework Decision
2009[31S{JHA.

Artide 8
Implementation and time limits

1. Member States shall take the necessary measures to
comply with the provisions of this Deasion by 7 April 2012,

2. Member States shall use the format specified in Article 4
and comply with the means of organising and facilitating
exchanges of information laid down m this Decision from the
date notified i accordance with Article 11(6) of Framework
Decision 200931 5[JHA.
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Avticle 9
Taking of effect
This Decision shall take effect on the day of its publication in the Official Journal of the Euwropean Union.

Done at Luxembourg, 6 April 2009.

For the Council
The President
J. POSPIIL
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ANNEX A

Common table of offences categories referred to in Article 4

Parameters

Level of completion: Completed act c
Attempt or preparation A
Norrtransmitted element @

Level of participation: Parpetrator M
Aider and abettor or instigator] H

organiser, conspirator

Non-transmitted element 2]
Exemption from criminal responsibility: Insanity or diminished s
responsibility
Recidivism R
Code Categories and sub<categories of offences
010000 Crimes within the jurisdiction of the International Criminal Court

open category

010100 Genocide

0102 00 Crimes against humanity
0103 00 War crimes

020000 Participation in a criminal

open category

020100 Directing a criminal organisation

0202 00 Knowingly taking part in the criminal activities of a criminal organisation
020300 Knowingly taking part in the non-criminal activities of a criminal organisation
0300 00 Terrorism

open category

030100 Directing a terrorist group

0302 00 Knowingly participating in the activities of a terrorist group
030300 Financing of terrorism

0304 00 Public provocation to commit a terrorist offence

0305 00 Recruitment or training for terrorism

0400 00 Trafficking in human beings

open category
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Code

Categories and sub-categaries of offences

040100 Trafficking in human beings for the purposes of labour or services exploitation

0402 00 Trafficking in human beings for the purposes of the exploitation of the prosti-
tution of others or other forms of sexual exploitation

0403 00 Trafficking in hurnan beings for the purposes of organ or human tissue removal

0404 00 Trafficking in human beings for the purpose of slavery, practices similar to slavery
or servitude

0405 00 Trafficking in human beings for the purposes of lrbour or services exploitation of
a miner

0406 00 Trafficking in human beings for the purposes of the exploitation of the prosti-
tution of minors or other forms of their sexual exploitation

0407 00 Trafficking in human beings for the purposes of organ or hurman tissue removal
of a minor

0408 00 Trafficking in human beings for the purpose of slavery, practices similar to slavery
or servitude of a minor

0500 00 IMicit traffidcing (') and other offences related to weapons, firearms, their

open category

parts and components, ammunition and explosives

050100 Hlicit manufacturing of weapons, firearms, their parts and comnponents, ammu-
nition and explosives

0502 00 Hlhicit trafficking of weapens, firearms, their parts and components ammunition
and explosives at national level (%)

0503 00 Hlicit exportation or importation of weapons, firearms, their parts and
components, ammunition and explosives

0504 00 Unauthorised possession or use of weapons, firearms, their parts and components,
ammunition and explosives

0600 00 Environmental crime

open category

0601 00 Destroying or damaging protected fauna and flora species

0602 00 Unlawful discharges of polluting substances or ionising radiation into air, soil or
water

0603 00 Offences related to waste, including hazardous waste

0604 00 Offences related to illicit trafficking () in protected fauna and flora species or
parts thereof

0605 00 Unintentional environmental offences

0700 00 Offences related to drugs or precursors, and other offences against public

open category

ealt

0701 00 Offences related to illicit trafficking (%) in narcotic drugs, psychotropic substances
and precursors not exclusively for own personal consumption
0702 00 Illcit consumption of drugs and their acquisition, possession, manufacture or

production exclusively for own personal consumption
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Code Categories and subcategories of offences
070300 Aiding or inciting others to use narcotic drugs or psychotropic substances illicitly
0704 00 Manufacture or production of narcotic drugs not exclusively for personal
consumption
0800 00 Crimes against the person

open category

080100 Intentional killing

0802 00 Aggravated cases of intentional killing (4)

0803 00 Unintentional killing

0804 00 Intentional killing of a nes-borm by his/her mother

0805 00 Tllegal abortion

0806 00 Illegal euthanasia

0807 00 Offences related to committing suicide

0808 00 Violence causing death

0809 00 Causing grievous bodily injury, disfigurement or permanent disability

0810 00 Unintentionally causing grievous bodily injury, disfigurement or permanent
disability

081100 Causing minor bodily imjury

081200 Unintentionally causing minor bodily njury

0813 00 Exposing to danger of loss of life or grievous bodily injury

0814 00 Torture

081500 Tailure to offer aid or assistance

0816 00 Offences related to organ or tissue removal without authorisation or consent

0817 00 Offencas related to ilheit trafficking (%) in human organs and tissue

0818 00 Domestic violence or threat

0900 00

open category

Offences against personal liberty, dignity and other protected imterests,
including racism and xenophobia

090100 Kidnapging, kidnapping for ransom, illegal restraint

0902 00 Unlawful arrest or deprivation of liberty by public authority
0903 00 Hostage-taking

0904 00 Unlawful seizure of an aircraft or ship

0905 00 Insults, slander, defamation, contempt
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Code Categories and sub<categories of offences

0906 00 Threats

0907 00 Duress, pressure, stalking, harassment or aggression of a psychological o
emotional nature

0908 00 Extortion

0909 00 Aggravated extortion

0910 00 lllegal entry into private property

091100 Invasion of privacy other than illegal entry into private property

0912 00 Offences against protection of personal data

0913 00 Illegal intercaption of data or communication

0914 00 Discrimination on grounds of gender, race, sexual orientation, religion or ethnic
origin

09135 00 Public nciternent to racial discrimination

0916 00 Public incitement to racial hatred

0917 00 Blackmail

1000 00 Sexual offences

open category

1001 00 Rape

1002 00 Aggravated rape (%) other than rape of a minor
1003 00 Sexual assault

1004 00 Procuring for prostiution or sexual act

1005 00 Indacent exposure

1006 00 Sexual harassment

1007 00 Soliciting by a prostitute

1008 00 Sexual exploitation of children

1009 00 Offences related to child pornography or indecent images of minors
1010 00 Rape of a minor

101100 Sexual assault of a minor

1100 00 Offences against family law

open category

1101 00

Tllicit sexual relations between close family members

1102 00

Polygamy
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Code Categories and sub<ategaries of offences
1103 00 Evading the alimony or maintenance obligation
1104 00 Neglect or desertion of a minor or a disabled person
1105 00 Failure to comply with an order to produce a minor or removal of a minor
120000 Offences against the State, public order, course of justice or public officials

open category

120100 Espionage

1202 00 High treason

1203 00 Offences related to elections and referendum

1204 00 Atternpt against life or health of the Head of State

120500 Insult of the State, Nation or State symbols

1206 00 Insult or resistance to a rapresentative of public authority

1207 00 Extortion, duress, pressure towards a representative of public authority

1208 00 Assault or threat on a representative of public authority

1209 00 Public order offences, breach of the public peace

121000 Violence during sports events

121100 Theft of public or administrative documents

121200 Obstructing or perverting the course of justice, making false allegations in the
course of criminal or judicial proceedings, perjury

121300 Unlawful impersonation of a person or an authority

121400 Escape from lawful custedy

1300 00 Offences against public property or public interests

open category

130100 Public, social security or family benefit fraud

130200 Fraud affecting European benefits or allowances

1303 00 Offences related to illegal gambling

1304 00 Obstructing of public tender procedures

130500 Active or passive corruption of a civil servant, a person holding public office or
public authority

1306 00 Embezzlement, misappropriation or other diversion of property by a public
official

1307 00 Abuse of a function by a public official
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Code

Categories and sub-categaries of offences

1400 00
open category

Tax and customs offences

1401 00 Tax offences
1402 00 Customs offences
1500 00 Ecomomric and trade related offences

open category

1501 00 Bankruptey or fraudulent insclvency

1502 00 Breach of accounting regulation, embezzlement, concealment of assets or
unlawfil increase in a company's liabilities

1503 00 Violation of competition rules

1504 00 Laundering of proceeds from crime

1505 00 Active or passive corruption in the private sector

1506 00 Revealing a secret or breaching an obligation of secrecy

1507 00 ‘Insider trading’

1600 00 Offences against property or causing damage to goods

open category

160100 Unlawful appropriation

1602 00 Unlawful appropriation or diversion of energy
1603 00 Fraud, including swindling

1604 00 Dealing in stolen goods

1605 00 Ilhcit trafficking (%) in culural goods, including antiques and works of art
1606 00 Intentional damage or destruction of proparty
1607 00 Unintentional damage or destruction of property
1608 00 Sabotage

1609 00 Offences against industrial or intellectual property
1610 00 Arson

161100 Arson causing death or injury to persons
161200 Forest arson

1700 00 Theft offences

open category
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Code Categories and sub<ategaries of offences

170100 Theft

1702 00 Theft after unlawful entry into property

1703 00 Theft, using viclence or weapons, or using threat of violence or weapons against
person

1704 00 Forms of aggravated theft which do not involve use of viclence or weapons, or
use of threat of violence or weapons, against persons.

1800 00 Offences against information systems and other computer-related crime

open category

180100 Illegal access to information systems

1802 00 Tllegal system interference

1803 00 Illegal data interference

1804 00 Production, possession, dissemination of or trafficking in computer davices or
data enabling commitment of computer-related offences

1900 00 Forgery of means of payment

open category

1901 00 Counterfeiting or forging currency, including the euro

1902 00 Counterfeiting of non-cash means of payment

1903 00 Counterfeiting or forging public fiduciary documents

1904 00 Putting into circulationjusing counterfeited or forged currency, non-cash means of
payment or public fiduciary documents

1905 00 Possession of a device for the counterfuiting or forgery of currency or public
fiduciary documents

2000 00 Falsification of documents

open category

200100 Falsification of a public or administrative document by a private individual

2002 00 Falsification of a document by a civil servant or a public authority

2003 00 Supply or acquisition of a forged public or administrative document; supply or
acquisition of a forged document by a civil servant or a public authority

2004 00 Using forged public or administrative documents

2005 00 Possession of a device for the falsification of public or administrative documents

2006 00 TForgery of private documents by a private individual

2100 00 Offences against traffic regulations

open category

210100

Dangerous driving

2102 00

Driving under the influence of aleohel or narcofic drugs
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Code Categories and sub<categories of offences
2103 00 Driving without a licence or while disqualified
2104 00 Failure to stop after a road accident
2105 00 Avoiding a road check
2106 00 Offences related to rcad transport
220000 Offences against labour law
open category
220100 Unlawful employment
220200 Offences relating to remuneration, including social security contributions
220300 Offences relating to working conditions, health and safety at work
2204 00 Offences relating to access to or exercise of a professional activity
220500 Offences relating to working hours and rest time
2300 00 Offences against migration law
open category
230100 Unauthorised entry or residence
230200 Facilitation of unauthorised entry and residence
2400 00 Offences against military obligations
open category
250000 Offences related to hormonal substances and other growth promoters
open category
250100 Illicit importation, exportation or supply of hormonal substances and other grown
promoters
2600 00 Offences related to nudear materials or other hazardous radioactive
open category substances
260100 Illicit 1mportation, exportation, supply or acquisition of nuclear or radicactive
materials
270000 Other offences
open category
270100 Other intentional offences
270200 Other unintentional offences

B

() Unless otherwise specified in this category, ‘trafficking’ means import, export. acquisition. sale. delivery, movement or transfer.
(%) For the purpose of this sub-category trafficking includes acquisition, sale, delivery, movement or tranfer.

(%) Far the purpose of this sub-category trafficking includes import, export, acquisition, sale, delivery. movement or transfer

%) For example: particularly grave circlm stances

(%) For example rape with particular cruelty.

{*) Trafficking includes import. export. acquisition, sale. delivery. movement or transfer.
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ANNEX B

Common table of penalties and measures categories referred to in Article 4

Code Categories and sub-categories of offences

1000 Deprivation of freedom

open category

1001 Imprisonment

1002 Life imprisonment

2000 Restriction of persomal freedom

open category

2001 Prohibition from frequenting some places

2002 Restriction to travel abroad

2003 Prohibition to stay in some places

2004 Prohibition from entry to a mass event

2005 Prohibition to enter in contact with certain persons through whatever means

2006 Placement under electronic surveillance ()

2007 Obligation to report at specified times to a specific authority

2008 Obligation to stay(reside in a certain place

2009 Obligation to be at the place of residence on the set time

2010 Obligation to comply with the probation measures ordered by the court, including the
obligation to remain under supervision

3000 Prohibition of a specific right or capacity

open category

3001 Disqualification from function

3002 Loss{suspension of capacity to hold or to be appointed to public office

3003 Loss|suspension of the right to vote or to be elected

3004 Incapacity to contract with public administration

3005 Ineligibility to obtain public subsidies

3006 Cancellation of the driving licence ()

3007 Suspension of driving licence

3008 Prohibition to drive certain vehicles

3009 Loss|suspension of the parental authority

3010 Loss{suspension of right to be an expert in court procesdings/witness under cathfjuror

3011 Loss(suspension of right to be a legal guardian (%)

3012 Loss{suspension of right of decoration or title

3013 Prohibition to exercise professional, commercial or social activity

3014 Prohibition from working or activity with minors

3015 Obligation to close an establishment

3016 Prohibition to hold or to carry weapons

3017 Withdrawal of a hunting/fishing license
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Code Categories and sub-categories of offences.

3018 Prohibition to issue cheques or to use payment/credit cards

3019 Prohibition to keep animals

3020 Prohibition to possess or use certain items other than weapons

3021 Prohibition to play certain games/sports

4000 Prohibition or expulsion from territory

open category

4001 Prohibition from national territory

4002 Expulsion from national territory

5000 Personal obligation

open category

5001 Submission to medical treatment or other forms of therapy

5002 Submission to a social-educational programme

5003 Obligation to be under the carefcontrol of the family

3004 Educational measures

5005 Socio-judicial probation

5006 Obligation of traininglworking

5007 Obligation to provide judicial autherities with specific information

5008 Obligation to publish the judgment

5009 Obligation to compensate for the prejudice caused by the offence

6000 Penalty onm personal property

open category

6001 Confiscation

6002 Demolition

6003 Restoration

7000 Placing in an institution

open category

7001 Placing in a psychiatric institution

7002 Placing in a detoxification nstitution

7003 Placing in an educational institution

8000 Financial penalty

open category

8001 Fine

8002 Day-fine (%)

8003 Fine for the benefit of a special recipient (%)

9000 Worlding penalty

open category

9001 Comrmunity service or work

9002 Community service or work accompanied with other restrictive measures
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Code Categories and sub-categories of offences
10000 Miliary penalty
open category
10001 Loss of military rank(®)
10002 Expulsion from professional militaty servica
10003 Military imprisonment
11000 Exemption/deferment of sentencefpenalty, warning
open category
12000 Other penalties and measures
open category

Fixed or mobile placement
Reapplication in order to obiain a new driving licence is necessary.

)
%)
) Legal guandian for a person who is legally incompetent or for a minor.
)
)
)

{
(
(
(
(
{

Fine expressed in daly units
£ for an institution, association, foundation or a victim
Military demotion

o

Parameters (to be specified where applicable)

) Penalty

m Measure

a Suspended penalty/measure

b Partially suspanded penalty/measure

c Suspended penalty|measure with probation|supervision

d Partially suspsnded penalty/measure with probation|supervision

e Conversion of penalty/measure

f Alternative penalty/measure imposed as principal penalty

g Alternative penaltyfmeasure imposed initially in case of non-respect of the principal penalty
h Revocation of suspended penalty/measure

i Subsequent formation of an overall penalty

j Interruption of enforcement/postponement of the penalty/measure (')

k Remission of the penalty

1 Remission of the suspended penalty

n End of penalty

o Pardon

P Amnesty

q Release on parole (liberation of a person before end of the sentence under certain conditions)
r Rehabilitation (with or without the deletion of penalty from criminal records)
s Penalty or measure specific to minors

t Non-criminal ruling (2}

') Does nat lead to avoidance of enforcement of penalt
{9 This parameter vl be indicated only when such information is provided in reply to the request received by the Member State of
natienality of the person concemed
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<,
WA

ON Ve

Coroners and Justice Act 2009

2009 CHAPTER 25

PART §

MISCELLANEQUS CRIMINAL JUSTICE PROVISIONS

144 Treatment of convictions in other member States etc

Schedule 17 contains—
(@) amendments relating to the treatment of criminal convictions imposed by
courts outside England and Wales, and
(b) amendments relating to the treatment of criminal convictions imposed by
courts outside Northern Ireland.
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Coreners and Justice Act 2000 (c. 23)
Document Gererated: 20110663

Status:
This version of this provision is prospective.

Changes to legislation:

There are outstanding changes not yet made by the legislation.gov.uk editorial team to Coroners

and Justice Act 2009. Any changes that have already been made by the team appear in the
content and are referenced with annotations.

Changes and effects yet to be applied to the whole Act, associated Parts and

Chapters:

- Act Appointed Day(s) by S.I. 2009/3253 (commencement order for 2009 c. 25)

= Act Appointed Day(s) by S.1. 2010/145 (commencement order for 2009 c. 25)

—  Act Appointed Day(s) by S.I. 2010/28 (commencement order for 2009 c. 25)

- Act Appointed Day(s) by S.I. 2010/816 (commencement order for 2009 c. 25)

= Act Appointed day(s) by S.I. 2010/1858 (commencement order for 2009 c. 25)

= Act d t to earlier cc ing SI 2010/145 by S.1. 2010/186

- Act amendment to earlier commencing SI 2010/816 art. 7(2) by S.1. 2011/722
(commencement order for 2009 ¢. 25)

- Act text amended by S.I. 2011/1043
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SCHEDULES

SCHEDULE 17 Section 144

TREATMENT OF CONVICTIONS IN OTHER MEMBER. STATES ETC

Evidence of bad character
1 (1) The Criminal Justice Act 2003 (c. 44)is amended as follows.

(2) In section 103 (matter in issue between the defendant and the prosecution), after
subsection (6) add—

“(7) Where—
(a) adefendant has been convicted of an offence under the law of any
country outside England and Wales (“the previous offence™), and
(by the previous offence would constitute an offence under the law of
England and Wales (“the corresponding offence™) if it were done in
England and Wales at the time of'the trial for the offence with which
the defendant is now charged (“the current offence™),
subsection (8) applies for the purpose of determining if the previous offence
and the current offence are of the same description or category.

(8) For the purposes of subsection (2)—

(a) the previous offenceis of the same description asthe current offence
if the corresponding offence is of that same description, as set out
in subsection (4 )(a);

(by the previous offence is of the same category as the current offence
if the current offence and the corresponding offence belong to the
same category of offences prescribed as mentioned in subsection (4)

(9) For the purposes of subsection (10) “foreign service offence” means an
offence which—
(a) was the subject of proceedings under the service law of a country
outside the United Kingdom, and
(by would constitute an offence under the law of England and Wales or
aservice offence (“the corresponding domestic offence”) if it were
done in England and Wales by a member of Her Majesty's forces at
the time of the trial for the offence with which the defendant is now
charged (“the current offence™).

(10) Where a defendant has been found guilty of a foreign service offence (“the
previous service offence”), for the purposes of subsection (2)—
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(a) the previous service offence is an offence of the same description as
the current offence ifthe corresponding domestic offence is of that
same description, as set out in subsection (4)(a);

(b) the previous service offence is an offence of the same category as
the current offence if the current offence and the corresponding
domestic offence belong to the same category of offences prescribed
as mentioned in subsection (4)(b).

(11) In this section—
“Her Majesty's forces” has the same meaning as in the Armed
Forces Act 2006;
“service law”, in relation to a country outside the United
Kingdom, means the law governing all or any ofthe naval, military
or air forces of that country.”

(3) In section 108 (offences committed by defendant when a child), after subsection (2)
insert—

“(2A) Subsection (2B) applies where—
(a) the defendant has been convicted of an offence under the law of any
country outside England and Wales (“the previous offence”), and
(b) the previous offence would constitute an offence under the law of
England and Wales (“the corresponding offence”)if it were done in
England and Wales at the time of the proceedings for the offence
with which the defendant is now charged.

(2B) For the purposes of subsection (2), the previous offence is to be regarded as
triable only on indictment if the corresponding offence is so triable.”

2 (1) The Criminal Justice (Evidence) (Northern Ireland) Order 2004 (8.1 2004/1501 (N.I.
10)) is amended as follows.

(2) In Asticle 8 (matter in issue between the defendant and the prosecution), after
paragraph (6) add—

“(7) Where—
(a) a defendant has been convicted of an offence under the law of any
country outside Northern Ireland (“the previous offence™), and
(b) the previous offence would constitute an offence under the law of
Northern Ireland (“the corresponding offence”) if it were done in
Northern Ireland at the time of the trial for the offence with which the
defendant is now charged (“the current offence™),
paragraph (8) applies for the purpose of determining if the previous offence and
the current offence are of the same description or category.

(8) For the purposes of paragraph (2)—
(a) the previous offence is of the same description as the current offence,
if the corresponding offence iz of that same description, as set out in
paragraph (4)(a);
(b) the previous offence is of the same category as the current offence, if
the current offence and the corresponding offence belong to the same
category of offences prescribed as mentioned in paragraph (4)(b).”

209



JUSTICE ) EU Criminal Procedure

Coroners and Justice Act 2009 (c. 23) 3
Schedule 17 — Treatment. afc onvictions in other member States efc
Documen Generated: 2011-03-22
‘States: TS version of this SCheckLe Coniams Provisions 1L are prospectie.
Changes 10 legislation: There are outstanding changes not yet made by the legislation.gavaie
editarial team t0 Coraners and Justice Act 2009, Any changes thas have aiready been made by the
team appear in the content and are referenced with annatations. (See end of Document for details)

(3) In Article 13 (offences committed by a defendant when a child), after paragraph (1)
insert—

“(1A) Paragraph (1B) applies where—
(a) the defendant has been convicted of an offence under the law of any
country outside Northern Ireland (“the previous offence”), and
(b) the previous offence would constitute an offence under the law of
Northern Ireland (“the comesponding offence”) if it were done in
Northern Ireland at the time of the proceedings for the offence with
which the defendant is now charged.

(1B) For the purposes of paragraph (1), the previous offence is to be regarded as
triable only on indictment if the corresponding offence is so triable.”

Bail
3 (1) Section 25 of the Criminal Justice and Public Order Act 1994 (c. 33) (no bail for

defendants charged with or convicted of homicide or rape after previous conviction
of such offences) is amended as follows.

(2) For subsection (3) substitute—

“(3) This section applies in the circumstances described in subsection (3A) or
(3B) only.

(3A) This section applies where—

(a) the person has been previously convicted by or before a court in any
part of the United Kingdom of any offence within subsection (2) or
of culpable homicide, and

(by if that previous conviction is one of manslaughter or culpable
homicide—

(i) the person was then a child or young person, and was
sentenced to long-term detention under any of the relevant
enactments, or

(ii) the person was not then a child or young person, and was
sentenced to imprisonment or detention.

(3B) This section applies where—

(a) the person has been previously convicted by or before a court in
another member State of any relevant foreign offence corresponding
to an offence within subsection (2) or to culpable homicide, and

(by if the previous conviction is of a relevant foreign offence
corresponding to the offence of manslaughter or culpable homicide

(i) the person was then a child or young person, and was
sentenced to detention for a period in excess of 2 years, or

(ii) the person was not then a child or young person, and was
sentenced to detention.”

(3) In subsection (5), omit “and” at the end of the definition of “conviction”, and at the
end insert—
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relevant foreign offence”, in relation to a member State other than the
United Kingdom, means an offence under the law in force in that member
State.”

(4) After that subsection insert—

“(5A) For the purposes of subsection (3B), a relevant foreign offence corresponds
to another offence if the relevant foreign offence would have constituted that
other offence if it had been done in any part of the United Kingdom at the
time when the relevant foreign offence was committed.”

Decision as to allocation

(1) Section 19 of the Magistrates’ Coutts Act 1980 (c. 43) (decision as to allocation) (as
substituted by Schedule 3 to the Criminal Justice Act 2003 (c. 44)) iz amended as
follows.

(2) In subsection (5), omit “or” at the end of paragraph (a) and insert—
“(aa) a previous conviction by a court in another member State of a
relevant offence under the law of that State; or”.

(3) After that subsection insert—

“(5A) For the purposes of subsection (5)(aa) an offence is “relevant” if the offence
would constitute an offence under the law of any part of the United Kingdom
ifit were done in that part at the time when the allocation decision is made.”

(1) Paragraph 9 of Schedule 3 to the Crime and Disorder Act 1998 (c. 37) (procedure
‘where persons are sent for trial under section 51 ofthe Crime and Disorder Act 1998)
(as amended by Schedule 3 tothe Criminal Justice Act 2003) is amended as follows.

(2) In sub-paragraph (5), omit “or” at the end of paragraph (a) and insert—
“(aa) a previous conviction by a court in another member State of a
relevant offence under the law of that State, or”.

(3) After that sub-paragraph, insert—

“(5A) For the purposes of sub-paragraph (5)(aa) an offence is “relevant” if the
offence would constitute an offence under the law of any part of the United
Kingdom ifit were done in that part at the time when the allocation decision
is made.”

Seriousness

(1) Section 143 of the Criminal Justice Act 2003 (determining the seriousness of an
offence) is amended as follows.

(2) In subsection (4)—
(a) omit “or” at the end of paragraph (a) and insert—
“(aa) apreviousconviction by a court in another member State of
arelevant offence under the law of that State,”, and
(b) after paragraph (b) insert “or
(c) a finding of guilt in respect of a member State service
offence.”
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(3) For subsection (5) substitute—

“(5) Subsections (2} and (4) do not prevent the court from treating—
(a) aprevious conviction by a court outside both the United Kingdom
and any other member State, or
(by aprevious conviction by a court in any member State (other thanthe
United Kingdom) of an offence which is not arelevant offence,
as an aggravating factor in any case where the court considers it appropriate
to do so.

(6) For the purposes of this section
(a) an offence is “relevant” if the offence would constitute an offence
under the law of any part of the United Kingdom ifit were done in
that part at the time ofthe conviction of the defendant for the curent
offence,
(b) “member State service offence” means an offence which—
(i) was the subject of proceedings under the service law of a
member State other than the United Kingdom, and
(ii) would constitute an offence under the law of any part of the
United Kingdom, or a service offence (within the meaning
of the Armed Forces Act 2006), ifit were done in any part of
the United Kingdom, by a member of Her Majesty's forces,
at the time of the conviction of the defendant for the current
offence,
(c) “HerMajesty's forces” has the same meaning as in the Armed Forces
Act 2006, and
(dy “service law”, in relation to a member State other than the United
Kingdom, means the law governing all or any of the naval, military
or air forces of that State.”

7 (1) Section 238 of the Armed Forces Act 2006 (c. 52) (deciding the seriousness of an
offence) is amended as follows.

(2) In subsection (3)
(a) omit “or” at the end of paragraph (a), and
(b) at the end of paragraph (b), insert—
“(c) a previous conviction by a court in a member State other
than the United Kingdom of a relevant offence under the
law of that State, or

(d) a finding of guilt in respect of a member State service
offence.”

(3) For subsection (4) substitute—

“(4) Nothing in this section prevents the court or officer from treating—
(a) aprevious conviction by a court outside both the British Islands and
any member State, or
(by aprevious conviction by a court in any member State (other thanthe
United Kingdom) of an offence which is not a relevant offence or a
member State service offence,
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as an aggravating factor in any case where the court or officer considers it
appropriate to do so.

(5) For the purposes of this section—

(a) an offence is “relevant” if the offence would constitute an offence
under the law of any part of the United Kingdom if it were done
in that part at the time of the conviction in respect of the current
offence,

(b) “member State service offence” means an offence which—

(i) was the subject of proceedings under the service law of a
member State other than the United Kingdom, and

(ii) would constitute an offence under the law of any part of the
United Kingdom, or a service offence, ifit were done in any
part of the United Kingdom, by amember of Her Majesty's
forces, at the time of the conviction of the defendant for the
current offence, and

(c) “service law”, in relation to a member State other than the United
Kingdom, means the law governing all or any of the naval, military
or air forces of that State.”

Availability of community orders
8 (1) Section 151 of the Criminal Justice Act 2003 (c. 44) (community order or youth

rehabilitation order for persistent offender previously fined) (as amended by the
Criminal Justice and Immigration Act 2008 (c. 4)) is amended as follows.

(2) For subsection (1)(b) substitute—
“(b) onthree or more previous occasions a sentence consisting only of a
fine has been passed on the offender on conviction—
(i) by a court in the United Kingdom of an offence committed
by the offender after attaining the age of 16, or
(ii) by a court in another member State of a relevant offence so
committed, and”.

(3) For subsection (1A)(c) substitute—
“(c) onthree or more previous occasions a sentence consisting only of a
fine has been passed on the offender on conviction—
(i) by a court in the United Kingdom of an offence committed
by the offender after attaining the age of 16, or
(ii} by a court in another member State of a relevant offence so
committed.”

(4) For subsection (2A)(b) substitute—
“(b) onthree or more previous occasions a sentence consisting only of a
fine has been passed on the offender on conviction—
(i) by a court in the United Kingdom of an offence committed
by the offender after attaining the age of 16, or

(ii) by a court in another member State of a relevant offence so
committed, and”.

(5) After subsection (4) insert—
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“(4A) For the purposes of subsections (1)(b), (1A)(c) and (2A)(b), an offence is
“relevant” if the offence would constitute an offence under the law of any
part of the United Kingdom if it were done there at the time of the conviction
of the defendant for the current offence.”

(6) Insubsection (8) (as inserted by Schedule 16 to the Armed Forces Act 2006 (c. 52))—
(a) inparagraph (a) for the words “within the meaning ofthe Armed Forces Act
2006, and”, substitute “ or a member State service offence;”,
(b) in paragraph (b)—
(i) after “service disciplinary proceedings” insert * (other than
proceedings for amember State service offence)”, and
(ii) for “that Act” substitute “ the Armed Forces Act 20067, and
(c) after that paragraph insert—
“(c) member State service offence” means an offence which—
(i) was the subject of proceedings under the service
law of a member State other than the United
Kingdom, and
(ii) would constitute an offence under the law of any
part of the United Kingdom, or a service offence, if
it were done in any part of the United Kingdom, by
amember of Her Majesty's forces, at the time ofthe
conviction of the defendant for the current offence;
(d) “Her Majesty's forces” has the same meaning as in the
Armed Forces Act 2006;
(e) “servicelaw”, in relation to a member State other than the
United Kingdom, means the 1aw governing all or any of the
naval, military or air forces of that State;
(f) “service offence” has the same meaning as in the Armed
Forces Act 2006.”

9 (1) Section 270B of the Atmed Forces Act 2006 (c. 52) (community punishment for
offender previously fined)is amended as follows.

(2) In subsection (6) omit “or” at the end of paragraph (a) and insert—
“(aa) aconviction by a court in any member State other than the United
Kingdom of a relevant offence; or”.

(3) In subsection (10)—
(a) in paragraph (a) after “offence” insert “ or a member State service offence’;
(b) in paragraph (b) for “such proceedings™ substitute “ proceedings in respect
of a service offence”;
(¢) after that paragraph insert—

“(c) relevant offence” means an offence that would constitute an
offence under the law of any part of the United Kingdom if
it were done in that part at the time of the conviction of the
defendant for the current offence;

(d) “member State service offence” means an offence which—
(i) was the subject of proceedings under the service
law of a member State other than the United

Kingdom, and
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(ii) would constitute an offence under the law of any
part of the United Kingdom., or a service offence, if
it were done in any part of the United Kingdom, by
amember of Her Majesty's forces, at the time ofthe
conviction of the defendant for the current offence;

(e) “the service law of a member State other than the United
Kingdom” means the law governing all or any of the naval,
military or air forces ofthat State.”

Required custodial sentences for certain offences

10 (1) Chapter 3 of Part 5 of the Powers of Criminal Courts (Sentencing) Act 2000 (c. 6)
is amended as follows.

(2) In section 110 (minimum sentence of 7 years for third class A drug trafficking
offence)—
(a) in subsection (1)(b), for “been convicted” to the end substitute “ 2 relevant
drug convictions; and”, and
(by after subsection (2) insert—

“(2A) For the purposes of subsection (1)—
(a) a“relevant drug conviction” means—
(i) a conviction in any part of the United Kingdom of
aclass A dmg trafficking offence, or
(ii) a conviction in another member State of an offence
which was committed after the relevant date and
would, if done in the United Kingdom at the time
of the conviction, have constituted a class A drug
trafficking offence; and
(b) “the relevant date” means the date on which this subsection
comes into force.”

(3) In section 111 (minimum of 3 years for third domestic burglary)—
(a) insubsection (1)—
(i) in paragraph (b), for “been convicted” to the end substitute “ 2
relevant domestic burglary convictions; and”, and
(ii) in paragraph (c), for “30th November 1999~ substitute “ the relevant
date”, and
(by after subsection (2) insert—

“(2A) For the purposes of subsection (1)—
(a) a“relevant domestic burglary conviction” means—
(i) a conviction in England and Wales of a domestic
burglary, or
(ii) a conviction in any other part of the United
Kingdom or any other member State of an offence
which would, if done in England and Wales at the
time of the conviction, have constituted domestic
burglary;
(b) “the relevant date”, in relation to a relevant domestic
burglary conviction, means—
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(i) in respect of a conviction in England and Wales, 30
November 1999, and
(ii) in any other case, the day on which this subsection
comes into force.”

(4) In section 113 (certificates of conviction for the purposes of Chapter 3)—
(a) after subsection (1) insert—

“(1A) Where—

(a) apersonis convicted—

(iyin any part of the United Kingdom other than
England and Wales of a class A drug trafficking
offence,

(iiyin any member State other than the United
Kingdom of a corresponding drug trafficking
offence, or

(iii)in any part of the United Kingdom other than
England and Wales, or in any other member State,
of a corresponding domestic burglary offence,

(b) inthe case ofa conviction by or before a court in the United
Kingdom, it is stated in open court that the person has been
convicted of such an offence on that date, and

(c) the court by or before which the person is convicted
certifies, by way of a certificate signed by the proper officer
of the court, the fact that the person has been convicted of
such an offence on that date,”the certificate is evidence, for
the purposes of the relevant section of this Chapter, that the
person was convicted of such an offence on that date.”,

(b) after subsection (2) insert—

“(2A) Where—

(a) apersonis convicted—

(iyin any part of the United Kingdom other than
England and Wales of a class A drug trafficking
offence,

(iiyin any member State other than the United
Kingdom of a corresponding drug trafficking
offence, or

(iii)in any part of the United Kingdom other than
England and Wales, or in any other member State,
of a corresponding domestic burglary offence,

(b) inthe case ofa conviction by or before a court in the United
Kingdom, it is stated in open court that the offence was
committed on a particular day or over, or at some time
during, a particular period, and

(c) the court by or before which the person is convicted
certifies, by way of a certificate signed by the proper officer
of the court, that the offence was committed on a particular
day or over, or at some time during, a particular period.”the
certificate is evidence, for the purposes of the relevant
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section of this Chapter, that the offence was committed on
that day or over, or at some time during, that period.”, and
(c) insubsection (3)}—
(i) at the beginning of the definitions insert—

proper officer” means the cletk of the court, that clerk’s deputy or
any other person having custody of the court record;”, and

(ii) omit “and” at the end of the definition of “class A drug trafficking
offence” and “domestic burglary”, and after those definitions insert

““corresponding drug trafficking offence” means an offence within
section 110(2A)(@)(il);

“corresponding domestic burglary offence” means an offence within
section 111(2A)(@)(ii); and”.

(5) In section 114 (offences under service law) (as substituted by Schedule 16 to the
Armed Forces Act 2006 (c. 52))—
(a) after subsection (1) insert—

“(1A) Where—
(a) apersonhasat anytime been found guilty of amember State
service offence committed after the relevant date, and
(b) the corresponding UK offence was a class A drug trafficking
offence or a domestic burglary,
the relevant section of this Chapter and subsection (1) above shall
have effect as if the person had at that time been convicted in
England and Wales of that corresponding UK offence.

(1B) For the purposes of subsection (1A)—
(a) “member State service offence” means an offence which—

(i) was the subject of proceedings under the service
law of a member State other than the United
Kingdom, and

(ii) at the time it was done would have constituted an
offence under the law of any part of the United
Kingdom, or an offence under section 42 of the
Armed Forces Act 2006, if it had been done in any
part of the United Kingdom by a member of Her
Majesty's forces (“the corresponding UK offence™);
(b) “relevant date” means—

(i) where the comresponding UK offence was a class A
drug trafficking offence, the relevant date referred
toin section 110(2A)(b), and

(i) where the corresponding UK offence was a
domestic burglary, the relevant date referred to in
section 111(2A)(b)(ii);

(c) “Her Majesty's forces” has the same meaning as in the
Armed Forces Act 2006;

217



JUSTICE )

EU Criminal Procedure

Coroners and Justice Act 2009 (c. 23) 11
Schedule 17 — Treatment. afc onvictions in other member States efc
Documen Generated: 2011-03-22
‘States: TS version of this SCheckLe Coniams Provisions 1L are prospectie.
Changes 10 legislation: There are outstanding changes not yet made by the legislation.gavaie
editarial team t0 Coraners and Justice Act 2009, Any changes thas have aiready been made by the
team appear in the content and are referenced with annatations. (See end of Document for details)

(d) “servicelaw”, in relation to a member State other than the
United Kingdom, means the law governing all or any of the
naval, military or air forces of that State.”, and”
(b) after subsection (3) insert—

“(4) Where—
(a) the corresponding UK offence is an offence undersection42
of the Armed Forces Act 2006 by reason of section 43,
45,46 or 47 of that Act (attempting, conspiring to commit,
inciting, aiding, abetting, counselling or procuring criminal
conduct); and
(b) the act to which it relates (“the contemplated act”) is not an
act that is (or that if done would have been) punishable by
the law of England and Wales;
for the purposes of subsections (1A) and (1B) it must be assumed
that the contemplated act amounted to the offence under the law of
England and Wales that it would have amounted toifit had been the
equivalent act in England or Wales.”

Restriction on imposing custodial sentence or service detention

1 Insection 263 of the Armed Forces Act 2006 (c. 52) (restriction on imposing custodial
sentence or service detention on unrepresented offender)—
(a) at the end of subsection (2)(b) insert  , or sentenced to detention by a court
in any other member State or for a member State service offence”, and
(b) atthe end of subsection (6)(b) insert—
“(c) member State service offence” means an offence which—
(i) was the subject of proceedings under the service law
of a member State other than the United Kingdom,
and
(ii) at the time it was done, would have constituted an
offence in any part of the United Kingdom, or a
service offence, if it had been done in any part of
the United Kingdom by a member of Her Majesty's
forces;
(d) “service law”, in relation to a member State other than the
United Kingdom, means the law governing all or any of the
naval, military or air forces of that State.”

Young offenders: referral conditions
12 (1) Section 17 of the Powers of Criminal Courts (Sentencing) Act 2000 (c. 6)

(referral conditions for young offenders) (as amended by the Criminal Justice and
Immigration Act 2008 (c. 4))is amended as follows.

(2) For subsection (1)(b) substitute—
“(by has never been—
(i) convicted by or before a court in the United Kingdom of any
offence other than the offence and any connected offence, or
(ii) convicted by or before a court in another member State of
any offence.”
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(3) In subsection (2A)—
(ay after “never” insert “—
(@,
and
(by at the endinsert “, or

(b) been convicted by or before a court in another member State
of any offence ”

(4) For subsection (2B) substitute—

“(2B) This subsection is satisfied in relation to the offender if, disregarding the
offence and any connected offence—
(a) the offender —
(i) has been dealt with by a UK court for any offence on only
one previous occasion, and
(ii) was not referred to a youth offender panel under section 16
on that occasion; or
(b) the offender has been dealt with by a court in any member State
other than the United Kingdom on only one previous occasion.”

(5) For subsection (2C)(a) substitute—

“(a) disregarding the offence and any connected offence, the offenderhas
been dealt with by a UK court or a court in another member State
forany offence on one or more previous occasions, and has either—

(iynever been referred to a youth offender panel under
section 16 above, or

(ii) been referred to a youth offender panel on only one previous
occasion;”.

Proving of foreign convictions before courts in England and Wales

13 (1) Section 73 ofthe Police and Criminal Evidence Act 1984 (c. 60} (proofof convictions
and acquittals) is amended as follows.

(2) In subsection (1), after “Kingdom” insert ** or any other member State”.

(3) In subsection (2), after paragraph (b) insert *; and
(c) shall as regards a conviction or acquittal by a court in a member
State (other than the United Kingdom), consist of a certificate,
signed by the proper officer of the court where the conviction or
acquittal took place, giving details of the offence, of the conviction
or acquittal, and of any sentence;”.

(4) In subsection (3)—
(a) in paragraph (b), after “other court” insert “ in the United Kingdom”, and
(by afterthat paragraph add “, and
“(c) inrelation to any court in another member State (‘the EU
court™), a person who would be the proper officer of the EU
court if that court were in the United Kingdom.”
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14

(1) Section 74 of that Act (conviction as evidence of commission of offence) is amended
as follows.

(2) In subsection (1), after “Kingdom” (in first place it occurs) insert “ or any other
member State”.

(3) In subsection (2), after “Kingdom™ (in first place it occurs) insert “ or any other
member State”.

(4) In subsection (3)(a) after “Kingdom” insert “ or any other member State”.

In section 75 of that Act (provisions supplementary to section 74), for subsection (1)
(b) substitute—
“(b) the contents of —
(i) the information, complaint, indictment or charge-sheet on
which the person in question was convicted, or
(ii) in the case of a conviction of an offence by a court in a
member State (other than the United Kingdom), any document
produced in relation to the proceedings for that offence which
fulfils a purpose similar to any document or documents
specified in sub-paragraph (i),”.

Proving of foreign convictions before courts in Northern Ireland

(1) Atticle 71 of the Police and Criminal Evidence (Northern Ireland) Order 1989 (S.1.
1989/1341 (N.I. 12)) (proof of convictions and acquittals) is amended ag follows.

(2) After paragraph (1) insert—

“(1A) Where in any criminal proceedings the fact that a person has in a member State
been convicted or acquitted of an offence is admissible in evidence, it may be
proved by—

(a) producing a certificate of conviction or, as the case may be, of acquittal
relating to that offence, and

(b) proving that the person named in the certificate as having been
convicted or acquitted of the offence is the person whose conviction or
acquittal of the offence is to be proved.”

(3) In paragraph (2), after sub-paragraph (b} insert “; and
“(c) shall, as regards a conviction or acquittal by a court in a member State
(other than the United Kingdom), consist of a certificate, signed by
the clerk of the court where the conviction or acquittal took place,
giving details of the offence, of the conviction or acquittal, and of any
sentence;”.

(1) Article 72 of that Order (conviction as evidence of commission of offence) is
amended as follows.

(2) In paragraph (1), after “Kingdom™ (in first place it occurs) insert * or any other
member State”.

(3) In paragraph (2), after “Kingdom™ (in first place it occurs) insert  or any other
member State”.

(4) In paragraph (3)(a), after “Kingdomn” ingert “ or any other member State”.
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18 In Article 73 of that Order (provisions supplementary to Article 72), for paragraph (1)
(b) substitute—
“(b) the contents of—
(i) the complaint, information, indictment or charge-sheet on
which the person in question was convicted, or
(ii) in the case of a conviction of an offence by a court in a
member State (other than the United Kingdom), any document
produced in relation to the proceedings for that offence which
fulfils a purpose similar to any document or documents
specified in paragraph (i),”.

221



JUSTICE ) EU Criminal Procedure

Coroners and Justice Act 2000 (. 25)
Document Generated: 2011-03-22

Status:
This version of this schedule contains provisions that are prospective.

Changes to legislation:

There are outstanding changes not yet made by the legislation. gov.uk editorial team to Coroners
and Justice Act 2009. Any changes that have already been made by the team appear in the
content and are referenced with annotations.

Changes and effects yet to be applied to the whole Act, associated Parts and
Chapters:
= Act Appointed Day(s) by S.1. 2009/3253 (commencement order for 2009 c. 25)
—  Act Appointed Day(s) by S.I. 2010/145 (commencement order for 2009 c. 25)
- Act Appointed Day(s) by S.I. 2010/28 (commencement order for 2009 c. 25)

= Act Appointed Day(s) by S.1. 2010/816 (commencement order for 2009 c. 25)
—  Act Appointed day(s) by S.I. 2010/1858 (commencement order for 2009 c. 25)
- Act amendment to earlier commencing SI 2010/145by S.1. 2010/186
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Appendix 13 — Ministry of Justice
Circular 2010/12 (Implementation of
section 144 and schedule 17 of the
Coroners and Justice Act 2009)
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Ministry of
 JUSTICE

Circular 2010/12

TITLE Implementation of section 144 and Schedule 17
of the Coroners and Justice Act 2009

From: Better Trials Unit
Ministry of Justice
Distribution date: 2 August 2010

Implementation date: 15 August 2010

Contact: See end

Broad subject: Legislation

Sub category: Commencement

Sent to: Chief Officers of Police, Association of Chief Police

Officers, Police Federation, Police
Superintendents’ Association, CPS, Whitehall
Prosecutors’ Group, Law Society, Criminal Bar
Association, Solicitors’ Association of Higher Court
Advocates, Lord Chief Justice, Senior Presiding
Judge, Justices of the Supreme Court, Lord
Justices of Appeal, Judge Advocate General, High
Court Judges, Crown Court Judges, District
Judges (Magistrates’ Courts), Bench Chairs,
Council of Circuit Judges, Magistrates’
Association, Justices’ Clerks’ Society, Judicial
Studies Board

The purpose of this circular is to inform criminal justice professionals
and any other interested parties that the Coroners and Justice Act 2009
{Commencement No.5) Order 2010 (S| 2010 No.1858 (C.94)) brings
section 144 and Schedule 17 (Treatment of convictions in other member
States etc) of the Coroners and Justice Act 2009 into force in England
and Wales on 15 August 2010.
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1. Section 144 and Schedule 17 of the Coroners and Justice Act 2009 implement
EU Gouncil Framework Decision 2008/675/JHA on taking account of previous
convictions in other EU Member States in the course of new criminal
proceedings. The UK must implement the Framework Decision by 15 August
2010.

Extent

2. The following amendments extend to England and Wales. Parallel amendments
in relation to Northern Ireland are included in the Act and are subjectto a
separate Commencement Order. The Framework Decision is being implemented
in Scotland by means of separate legislation.

Summary of amendments

3. In summary, these amendments ensure that convictions in other EU Member
States are taken into account in criminal proceedings in England and Wales to
the extent that domestic convictions are, and that equivalent legal effects are
attached to them as to domestic convictions. They add references to EU
convictions to the existing provisions set out below. In some instances (noted
where appropriate) they also clarify the position regarding convictions from
outside the EU. Similar amendments are made in relation to taking into account
of EU service offences and in relation to the service justice system.

4. The following brief descriptions of the amendments are provided here for ease of
reference. Further explanation is contained in paragraphs 626 to 657 of the
Explanatory Notes to the Act, which can be found at:
www.opsi.qov.uk/acts/acts2009/enfukpgaen 20090025 _en_7#cpts-

119144 IDAUGWAD

5. The amendments relating to decision as to allocation for trial summarily or on
indictment and to community orders for persistent petty offenders previously fined
are included below for the sake of completeness although, for the reasons noted,
they will not come into force on 15 August 2010.

Admission of evidence as to bad character of a defendant (paragrapf 7 of
Schedule 17, amending sections 103 and 108 of the Criminal Justice Act 2003)
(Explanatory Notes paragraphs 627 to 630).

6. Amendments have been made clarifying that a conviction under the law of any
country outside England and Wales (including EU convictions) can be admitted to
the same extent as convictions in England and Vales, provided that the offence
would also have been an offence in England and Wales if it had been done there
at the time of the trial (in relation to section 103) or the proceedings (in relation to
section 108) for the offence with which the defendant is now charged. The
amendments do not have effect in relation to trials or hearings begun before 15
August 2010 — see under “Transition” below. (Note: As welf as clarifying the
position in respect of the above Framework Decision these amendments put
beyond doubt that convictions in any other country can be admitted under the
provisions amended to the same extent as convictions of offences committed in
England and Wales, providing that the relevant conditions are met.)
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Granting of bail to persons charged with homicide, rape etc. (paragraph 3 of
Schedule 17, amending section 25 of the Criminal Justice and Public Order Act
1994) (Explanatory Notes paragraphs 632 to 634).

. An EU conviction will be taken into account if the offence would have been one of

the UK offences specified ifit had been done in the UK at the time when it was
committed. If the corresponding domestic offence is manslaughter or culpable
homicide it will be necessary for the prosecutor to establish whether the
defendant was a child or young person at the time of the previous conviction, and
what sentence was received.

Decision as to allocation for trial summarily or on indictment (paragraphs 4
and 5 of Schedule 17, amending section 19 of the Magistrates’ Courts Act 1980
and paragraph 9 of Schedule 3 to the Crime and Disorder Act 1998, as
substituted by Schedule 3 to the Criminal Justice Act 2003) (Explanatory Notes
paragraphs 635 to 636).

. An EU conviction will be taken into account if the offence would also have been

an offence in the UK if it had been done there at the time the allocation decision
is made. (Note: The provisions regarding taking into account of convictions in
England and Wales for these purposes have not yet been brought into force.
When those provisions are brought into force, these amendments will also be
brought into force.)

Determining the seriousness of an offence when sentencing (paragraph 6 of
Schedule 17, amending section 143 of the Criminal Justice Act 2003)
(Explanatory Notes paragraphs 637 to 639).

. An EU conviction will be taken into account if the offence would also have been

o

an offence in the UK ifit had been done here at the time of the trial of the
defendant for the current offence. The amendment does not have effect in
relation to any sentence passed in relation to a conviction for an offence
committed before 15 August 2010 — see under “Transition” below. (Note: This
amendment also makes clear that the court is not prevented from treating a
conviction by a court outside the UK and an EU Member State, or by a courtin an
EU Member State for an offence which would not be an offence in the UK, as an
aggravating factor where the cowrt considers it appropiiate to do so.)

Community orders for persistent petty offenders previously fined
(paragraph 8 of Schedule 17, amending section 151 of the Criminal Justice Act
2003 as amended by the Criminal Justice and immigration Act 2008)
(Explanatory Notes paragraphs 640 to 641).

. An EU conviction will be taken into account if the offence would also have been

an offence in the UK ifit had been done there at the time of the defendant's
conviction for the current offence. The amendment does not have effect in
relation to any sentence passed in relation to a conviction for an offence
committed before the coming into force of the amendment — see under
“Transition” below. (Note: The provision regarding community ordets for
persistent petty offenders previously fined has not yet been brought into force.
When itis, this amendment will also be brought into force.)
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Required custodial sentence for a third class A drug trafficking or domestic
burglary offence (paragraph 10 of Schedule 17, amending sections 110, 111
and 713 of the Powers of Criminal Courts (Sentencing) Act 2000) (Explanatory
Notes paragraphs 642 to 645).

. An EU conviction (and, for domestic burglary, a conviction in Scotland or

Northern Ireland) will be taken into account if the offence would have been one of
the offences specified if it had been done in the UK (or, in the case of domestic
burglary, in England and Wales) at the time of the EU (or other UK) conviction.
EU offences (and domestic burglary offences in Scotland and Northern Ireland)
committed on or before 15 August 2010 will not be relevant. (Section 113 makes
provision for proving convictions for the purposes of sections 110 and 111. The
amendment to that is dealt with below under “Proving of EU convictions before
courts”.) The amendments do not have effect in relation to any sentence passed
in relation to a conviction for an offence committed before 15 August 2010 — see
under “Transition” below.

. Itwill be necessary for the prosecutor (assisted if necessary by the UK Central

Authority for the Exchange of Criminal Records (UKCA-ECR) or the letter of
request procedure — see below) to establish whether the EU conviction for drug
trafficking related to what the UK defines as a class A drug trafficking offence and
whether the EU (or Scotland or Northern Ireland) conviction for burglary related to
what in England and VWales would be a domestic burglary.

Restriction on imposing a custodial sentence or service detention on an
unrepresented offender (paragraph 11 of Schedule 17, amending section 263
of the Armed Forces Act 2006) (Explanatory Notes paragraph 646).

. A sentence to detention by a court in another EU Member State, or for an EU

service offence which would also have been an offence in the UK if it had been
done there at the time it was done, will be taken into account when deciding
whether this restriction applies, in the same way as a sentence to imprisonment
by a civilian court in the UK, or for a UK service offence. The amendment does
not have effect in relation to any sentence passed in relation to a conviction for
an offence committed before 15 August 2010 — see under “Transition” below.

Circumstances in which courts must or may make a referral order in
respect of a young offender (paragraph 12 of Schedule 17, amending section
17 of the Powers of Criminal Courts (Sentencing) Act 2000 as amended by the
Criminal Justice and Immigration Act 2008) (Explanatory Notes paragraphs 647
to 652).

. Conviction of any offence by a court in another EU Member State will be taken

into account in the same way as conviction of any offence by a court in the UK.
The provisions that require the number of occasions on which the offender has
been dealt with for any offence by a court in the UK to be taken into account are
amended to include occasions on which the offender has been dealt with for any
offence by a court in another EU Member State. The amendment does not have
effect in relation to any sentence passed in relation to a conviction for an offence
committed before 15 August 2010 — see under “Transition” below.

. For the purposes of this amendment there will be no need to establish

correspondence of offences (although UKCA-ECR will do so in any event) — any
EU conviction will be taken into account. In addition to convictions, to establish
whether the discretionary referral conditions are satisfied, it will be necessary to
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o

establish whether the defendant has been dealt with by a court in another
Member State and, if so, whether that has happened on only one occasion.

Proving of EU convictions before courts (paragraphs 13 14 and 15 of
Schedule 17, amending sections 73 to 75 of the Police and Criminal Evidence
Act 1984) (Explanatory Notes paragraphs 653 to 655).

. The amendment to section 73 enables EU convictions or acquittals to be proved

in the same way as UK convictions or acquittals, that is, by a certificate signed by
the proper officer of the court, as well as by proof of identity of the person
convicted or acquitted. The provisions in section 74, which define the extent to
which a conviction is evidence of commission of an offence, are amended to
include convictions by a court in another EU Member State. The supplementary
provisions in section 75 for the content of certain documents, such as the charge-
sheet, to be admissible as evidence of the facts on which a conviction was based
are amended to include documents which fulfil a similar purpose in the case of an
EU conviction. (Sections 74 and 75 relate only to persons other than the
accused.) The amendments do not have effect in relation to trials or hearings
begun before 15 August 2010 — see under “Transition” below.

. Proving of convictions for class A drug trafficking or domestic burglary is provided

for by section 113 of the Powers of Criminal Courts (Sentencing) Act 2000. That
is amended (by paragraph 10{4) of Schedule 17) (Explanatory Notes paragraph
645) to provide thatin the case of an EU conviction or a conviction in a part of the
UK other than England and Wales a certificate signed by the proper officer of the
court is evidence of the fact of the conviction and of the day on which, or the
period over or during which, the offence was committed. The amendment does
not have effect in relation to any sentence passed in relation to a conviction for
an offence committed before 15 August 2010 — see under “Transition” below.

. The “proper officer” of the court is defined as including the designated officer in a

magistrates’ court, and in any other court, the clerk of the court, that clerk's
deputy or any other person having custody of the court record.

. The above new provisions for proving of convictions are optional alternatives to,

hot mandatory substitutes for, the existing provision for proving foreign
convictions under section 7 of the Evidence Act 1851. In practice a letter of
request will still be needed - see under “Procedures for obtaining information”
below.

Context of the amendments

20.

The above amendments clarify and extend the law where necessary to ensure
that it is consistent with the UK's obligations under the Framework Decision.
Where provisions already fully comply with the Decision ho amendment has been
made. Prior to the above amendments there was scope for foreign convictions to
be adduced as evidence of bad character or taken into account in sentencing
decisions.
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Procedures for obtaining information

21. Convictions of UK nationals in other EU Member States must be notified to the
UKCA-ECR and those comresponding to UK recordable offences are recorded on
the Police National Computer (PNC). In the case of a non-UK EU national {or UK
or hon-EU national where intelligence suggests the existence of a conviction in
an EU country which has not been notified and recorded), a request for any
previous convictions should be sent by the police to the UKCA-ECR -
ukca@acro.pnn.police.uk

22. The UKCA-ECR forward requests to the equivalent Central Authority in the other
Member State. On receipt of a conviction notification the UKCA-ECR have it
translated and identify the UK offence to which the EU offence corresponds. A
copy of the notification and translation is sent to the requester and the information
it contains can be presented in court.

23. In 2009 the UKCA-ECR made just under 8,000 requests for previous EU
convictions. They continue to build expertise and can provide guidance and
advice on the interpretation of EU criminal records. The current Council Decision
(2005/876/JHA) under which criminal records are exchanged does not make it
compulsory to answer requests. The exchange of such information is expected to
increase considerably when a new Framework Decision (2009/315/JHA) making
this mandatory comes into effect in April 2012 and a codified, computerised
system of exchange is also put in place. Replies will have to be given within 10
working days.

24. A request can be made at any stage in the proceedings, but clearly the earlier the
better. It is good practice for a request to be made at the point of arrest as all the
relevant information can most easily be recorded at the time of going into
custody.

25. Under Article 4 of Council Decision 2005/376/JHA use of information relating to a
non-UK EU national following a request may only be used for the purpose for
which it has been requested. In the case of criminal proceedings, it may only be
used in relation to the specific criminal proceedings for which it was requested.
This means that if the individual is subsequently involved in different proceedings
in relation to a separate offence then a new request must be made. This same
usage limitation is contained in Article 9 of the new Framework Decision
(2009/315/JHA) save that there is an ability to use the information for preventing
an immediate and serious threat to public security. The Home Office have
decided that this allows the information to be stored on the PNC in circumstances
where the offending behaviour overseas can be considered to amount to a
serious threat. UKCA-ECR input such data on the PNC under Home Office
guidance.

2

o

. UKCA-ECR only deal with the EU; for other countries, the Serious Organised
Crime Agency should be contacted. If intelligence obtained through Interpol
suggests that there are other foreign convictions, a letter of request should be
considered.
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27. A letter of request may be sent by a judicial authority (on the application of a
prosecuting authority or a person charged in the proceedings) or designated
prosecuting authority to the relevant prosecutor or court overseas for extracts
from the judicial records of participating countries. Where a letter of request is
being sentto a country outside the EU it must be sent through the UK Central
Authority for Mutual Legal Assistance, exceptin the case of non-EU Schengen
Convention states (Iceland, Norway and Switzerand), to which it is sent direct.

2

*

The letter of request procedure may also need to be used to obtain additional
information from another EU country to supplement the very basic information
(normally offence, date of offence, date of conviction and sentence) obtained by
the UKCA-ECR — for example, where the court is likely to require information
about the facts of the offence to which the conviction relates (such as modus
operandi) or where more detail is needed about how the offence corresponds to a
UK offence.

2!

©

. A letter of request will also be needed where the court is likely to require proof of
the conviction or of the facts of the offence. Such proof must be provided in the
form of either:

e an authenticated copy of the relevant original court document purporting to be
sealed with the seal of the court or sighed by a judge of the court (section 7 of
the Evidence Act 1851); or

e a certificate of conviction, giving details of the offence, the conviction and any
sentence, purporting to be signed by the proper officer of the court (section
73 of the Police and Criminal Evidence Act 1984). The proper officer of the
court is defined as the designated officer, the clerk of the court, that clerk’s
deputy or any other person having custody of the court record.

3

o

The Framework Decision and the above amendments impose no obligation on
the court to take into account a conviction where the information obtained is not
sufficient.

Spent convictions

31. The Rehabilitation of Offenders Act 1974 and related practice directions already
encompass any conviction “by or before a court outside Great Britain” (section
1(4)). Courts should therefore already be applying the directions that limit
reference to spent convictions in open court, which apply to all foreign convictions
that would be spent if imposed by a domestic court.

Companies

32. The Framework Decision and the above amendments allow an EU conviction of a
company to be taken into account in subsequent criminal proceedings against the
company to the extent that a domestic conviction would be taken into account.
However, the provisions amended have less application to companies than to
natural persons and the nofification, requesting and recording mechanisms deal
with natural persons only.

230




EU Criminal Procedure ( JUSTICE

Transition

33. Transitional provisions in relation to the above amendments are contained in
paragraphs 40 to 42 of Schedule 22 to the Act. They provide that:

* The amendments in relation to bad character and proving of convictions do
not have effect in relation to trials or hearings begun before 15 August 2010.
In other words, the amended provisions only apply where the trial, or other
court hearing, at which the bad character evidence or the conviction evidence
is to be admitted begins on or after 15 August 2010. (It does not matter for
these purposes whether there was another hearing in the same proceedings
begun earlier than this date, provided that the relevant trial or hearing begins
on or after 15 August 2010.)

e The amendments in relation to seriousness, required custodial sentences for
a third class A drug trafficking or domestic burglary offence (including those in
relation to proving of convictions for those offences), restrictions on imposing
a custodial sentence or service detention on an unrepresented offender and
referral orders in respect of young offenders do not have effect in relation to
any sentence passed in relation to a conviction for an offence committed
before 15 August 2010. The amendment in relation to community orders for
persistent petty offenders does not have effect in relation to any sentence
passed in relation to a conviction for an offence committed before the coming
into force of the amendment.
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Contacts
Ministry of Justice

Simon MacCulloch
Better Trials Unit
Zone C, 7th Floor
102 Petty France
London SW1H 9AJ

Tel: 020 3334 6074
Email: Simon.MacCulloch@justice. gsi.gov.uk
Home Office

Robert Butlin

Safeguarding and Public Protection
Unit 5th Floor SW, Fry Building

2 Marsham Street

London SW1P 4DF

Tel: 020 7035 4897

Email: Robert.Butlin@homeoffice.gsi.gov.uk

Serious Organised Crime Agency

Mick O'Gonnell

Head of NCB London

Serious Organised Crime Agency
PO Box 8000

London

SE115EN

Tel: 020 7238 0948

Email: Mick.O'Connell@soca.x.gsi.gov.uk
General Enquiries to Interpol, NCB London
Interpol London

PO Box 8000

London

SE115EN

Tel: 020 7238 8115

Email: london@soca.x.gsi.gov.uk
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UK Central Authority for Mutual Legal Assistance
UK Central Authority

5th Floor, Fry Building

2 Marsham Street

London SW1P 4DF

Tel: 020 7035 4040

Website: www.homeoffice.qov.ukipolice/mutual-legal-assistance/
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Many lawyers will be familiar with the European arrest

warrant and assume that EU criminal law is for specialists.

In fact, EU activity has expanded into all areas of
procedure, from bail through to custody and almost

everything in between. These measures are slowly coming
into force throughout the EU and we are now beginning

to see their impact.

This guide introduces the EU in a simple and accessible
way so that busy practitioners can get to grips with what

they need to know quickly. It summarises the relevant

legislation and issues arising, providing essential materials
in the annex. The guide aims to equip practitioners with
the information necessary to grapple with these measures

as they arise.
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