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Foreword

JUSTICE has followed law making in the EU for many years, in particular the 

development of cooperation in criminal matters. We have, as with all our work, 

aimed to ensure that the rule of law is properly respected by these instruments, 

access to justice is effectively afforded and human rights are not infringed. This 

is a difficult task when 27 member states have a view, which until very recently 

has been focussed solely on efficient ways to prosecute crime. 

Many lawyers will be familiar with the European arrest warrant and assume that 

EU criminal law is for specialists. In fact, EU activity has expanded into all areas 

of procedure, from bail through to custody and almost everything in between. 

These measures are slowly coming into force throughout the EU and we are now 

beginning to see their impact.

With this guide we aim to introduce the EU in a simple and accessible way 

so that busy practitioners can get to grips with what they need to know 

quickly. In Chapter 3, we have identified three measures which we feel it is 

important practitioners familiarise themselves with as they could arise at any 

time during the course of day to day practice. These relate to freezing orders, 

financial penalties, and of most importance, taking account of EU convictions 

in domestic criminal proceedings. The latter has the potential for significant 

impact on a defence where EU convictions are held. 

We have set out the issues as we see them and provided the relevant materials 

in the annex to allow practitioners to grapple with some of the issues that may 

arise with these measures.

We hope that this guide will prove useful. Do let us know if it has been of 

assistance since, as we set out in Chapter 2, there are many more instruments 

on the way, which we could highlight in the future.

JUSTICE 

June 2011
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Glossary

EU Member state: a member state of the European Union is a state that is 

party to treaties of the European Union (EU) and has thereby undertaken the 

privileges and obligations that EU membership entails. 

Work programme: the multi-annual programme agreed in the European Council 

which focuses the policies and legislation developed during its operation.

Soft law measures: agreements made that are not binding law.

Proposal: equivalent to a bill of legislation.

General approach: agreed amendments in the Council of the content of a 

proposal which can then be sent to the European Parliament.

MEP rapporteur: a member of the European parliament who is a member of 

a parliamentary committee and appointed by that committee to report on a 

proposal.

Plenary sessions: the European Parliament sitting in plenary in Strasbourg. 

Parliamentary committees hold sessions in Brussels.

Regulation: a legislative act of the EU that becomes immediately enforceable as 

law in all member states simultaneously.

Directive: a legislative act of the EU which requires member states to achieve a 

particular result without dictating the means of achieving that result.

Advocate general: act in the Court of Justice of the European Union, presenting 

in open court impartial and independent opinions in cases.

Council decisions: a soft law measure that comes into force in all member 

states simultaneously. Available for the Council to make agreements under the 

former Treaty of the European Union and continuing under the Lisbon Treaty 

for specific areas of law making.

Framework decisions: a legislative act of the EU which requires member states 

to achieve a particular result without dictating the means of achieving that 

result. The mechanism of making law under the old Treaty of the European 

Union and continuing under the Lisbon Treaty for specific areas of law making. 

Distinguished from directives because they are not enforceable.
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Chapter 1 – Introduction to the EU – 
The EU Institutions and Law Making

The main law making institutions of the EU are the European Commission, 

the European Council, the Council of Ministers, the European Parliament, 

and the European Court of Justice. This first chapter sets out the roles of these 

institutions, their responsibilities and operation and the European legislative 

process.  It then considers the structure of lawmaking under the treaty system 

and its potential impact, with a particular focus on the UK.

European Commission - responsible for the day to day operation of the EU. 

In almost all matters the Commission makes proposals for new legislation and 

reviews the implementation and effectiveness of that legislation. It does this 

following the agreement of a ‘work programme’ proposed in the Commission 

and passed in the European Council. In the area of Justice and Home Affairs, 

the priorities are set out under the Stockholm Programme which operates 

between 2009 and 2014. The work programme develops out of a consultation 

process, instigated by the Commission, with member states and civil society, 

and sometimes expert groups. A Commissioner is responsible for the running of 

each area of activity in the EU. There are 27, one appointed from each member 

state. 

European Council - comprises heads of state from each EU member state 

which meet to discuss high level issues affecting the EU such as the economy, 

climate change and international concerns. The European Council adopts the 

most significant legislative acts such as treaties, and issues work programmes, 

statements and recommendations to shape the development of the Union.

Council - consists of the relevant minister from each EU member state for the 

area concerned.  For example, in justice matters, the ministers of justice from 

each EU member state attend meetings. The Council meets four times a year to 

discuss the passage of legislation and soft law measures on how the EU will agree 

to proceed on an issue, such as the Handbook on the European arrest warrant. 

It holds working parties where experts from EU member states’ government 

departments meet to discuss the development of an instrument as proposed by 

the Commission. These working parties feed their progress into the meetings 

of the relevant Council to try and reach agreement on the text of the proposed 

legislation. Once this ‘general approach’ is reached, the text as amended will 
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pass to the European Parliament for its consideration, (though in practice the 

European Parliament will already have been considering the text in parallel with 

the Council). The Council is responsible for adoption of legislation following 

co-decision with Parliament. It operates through rolling six month Presidencies 

of the member states. The working party meetings will be chaired by relevant 

civil servants and Council meetings by ministers from the presiding member 

state. Each Presidency will decide its own priorities, in accordance with the 

Working Programme that applies during its term.

In the area of cooperation in criminal matters, one third of the Council (i.e. 

7 member states) can propose legislation in addition to the Commission. The 

same process of adoption of the legislation will apply. However, the Commission 

is obliged to consult with the member states and civil society when it is 

considering proposing legislation. It will prepare a green paper in advance and 

following the replies it will then conduct an impact assessment of the costs and 

benefits of the proposal using an outside agency. The Council is not required 

to do the same.

European Parliament – comprises elected representatives of each EU member 

state (MEPs). It has 20 committees covering each area of legislative activity. 

The Civil Liberties, Justice and Home Affairs committee considers most of the 

proposals on Justice and Home Affairs instruments, but the committees on 

legal affairs, human rights and women and gender equality may also consider 

the same proposal where it is relevant to their concerns. An MEP rapporteur is 

appointed to report to the Committee. Once agreement on amendment to the 

text is reached in the Committee, the proposal goes to the floor of the Parliament 

at plenary sessions held in Strasbourg. When an agreed version is ready, this 

will be sent back to the Council to consider the proposed amendments. This 

process can happen up to three times before the Commission is called in to 

try and mediate and then if nothing can be resolved the proposal has to be 

shelved. In practice, there are regular meetings of the rapporteur and Presidency 

representative (who will lead the Council discussions for their six month term) 

to try and ensure the proposal is agreed in the first round.

Once the proposal is finally agreed it will be adopted by the Council. If it is a 

regulation, it will have direct effect from the date specified in the text. If it is a 

directive, the member states will have to implement it by way of domestic law 

by the date specified. The domestic law must follow the nature and purpose of 

the EU law but does not have to be identical to it.
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Court of Justice of the European Union - Once the legislation comes into 

force, the Court of Justice has a role in interpreting the legislation. The Court 

consists of a general court and a referral court, the European Court of Justice 

(ECJ). A judge is appointed from each EU member state to each court. The ECJ 

operates with eight Advocates General. Member states can bring actions against 

the EU institutions to the General Court and it can hear matters as between the 

EU institutions. The Commission can bring infringement proceedings to the 

ECJ against a member state where it considers the state to have failed to comply 

with EU law. Domestic courts can make preliminary references to the ECJ for 

interpretation of a law to assist in a domestic case. 

The Treaty System
The European Union was established in 1958 by the European Economic 

Community (EEC).  Its founding members (the European Coal and Steel 

Community (ECSC)) comprised of six member states.  Since then, the former 

treaty base developed until the Treaty of Nice (2003) in which 15 member 

states approved the accession to the EU of a further 17 member states.  The EU 

therefore now consists of a total of 27 EU member states.  

As a result of this expansion, the former legal framework of the EU was 

considered unworkable for the size and diversity of the modern day Union. 

The Lisbon Treaty took six years to draft (inclusive of the Constitutional Treaty 

proposal which was rejected at member state referendums) and aims to make the 

EU more efficient, transparent and effective.  

Under the old treaty base, the three ‘pillar’ system provided different procedures 

for the proposal, scrutiny and adoption of law depending upon which pillar was 

engaged. The third pillar evolved to deal with cooperation on matters which 

member states were not yet comfortable to give up national sovereignty in, 

namely criminal justice matters. Law passed under the third pillar was called 

Union law, whereas the more integrated law in the first and second pillars was 

referred to as Community law. The third pillar had three main distinctions to 

the other pillars:

The European Parliament had co-decision in Community law but not 1.	

Union law. In the third pillar, the Parliament only had to be consulted by 

the Council, whereas in the other pillars, co-decision (the process outlined 

above) was necessary for legislation to be passed. In reality, the Council 

barely considered the views of the Parliament.
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�Law was passed by way of council and framework decisions not 2.	

regulations and directives (though case law from the ECJ gave them a 

similar legal function, see for example Pupino1). The Court of Justice only 

had jurisdiction to hear cases if a member state actively signed up to it. 

In the majority of cases, including in the UK, this was not done and very 

few legislative acts in the area of criminal cooperation were reviewed by 

the Court.

The passage of legislation required unanimity of votes in the Council. 3.	

Under Community law, qualified majority voting (QMV) applied.

The Lisbon Treaty makes structural changes to the Treaty on the European 

Union (TEU) and introduces the Treaty on the Functioning of the European 

Union (TFEU). It creates new policy areas in which it affirms action will be taken 

– such as climate change. The main changes are as follows:

All reference to Community law has been removed in favour of •	

Union law, thereby resolving the prior confusion. 

The EU will become a signatory to the European Convention •	

on Human Rights and the TEU incorporates the Charter of 

Fundamental Rights. It should be noted that the UK, Poland and the 

Czech Republic have a curious protocol which applies to the operation 

of the Charter. On one view, it is simply a restatement of the contents 

of the Charter – that it will only apply to Union and not wholly 

domestic law. On another view it takes most of the operation of the 

Charter away by stating that domestic courts cannot declare any law 

incompatible with the Charter. We await interpretation of the Protocol 

by the ECJ.

Laws will now have to be deposited in national parliaments for •	

consideration before the legislative process at EU level begins.  The 

Treaty provides a two month period for national parliaments to raise 

objections to a proposal if they consider that the proposal does not 

accord with subsidiarity (action only where it is more effective at EU 

rather than national level). If one third of national parliaments object, 

then the proposal will be sent back for review by the Commission 

(the ‘yellow card’). If a majority of national parliaments oppose a 

1 C-105/03 Criminal Proceedings against Maria Pupino [ 2005] ECR I-5285
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Commission proposal, and national governments or MEPs agree, then 

it can be struck down completely (the ‘orange card’). 

A Citizen’s Initiative•	  has also been created whereby one million 

people throughout a significant number of member states can invite 

the Commission to propose a legal initiative. The mechanism for how 

this will work is under development. 

New positions of office have been created: the President of the •	

European Council and the High Representative of the Union for 

Foreign Affairs and Security. The first will be appointed for a once 

renewable term of two and a half years. The President now represents 

the EU, as if he is a head of state, when the European Council meets 

and in external relations. The aim of this position is to afford greater 

continuity of policy priorities and law making between each six month 

presidency and also to create a representative for the international 

community to identify with. The High Representative is the vice-

president of the Commission and merges the current positions of High 

Representative for the Common Foreign and Security Policy and the 

External Relations Commissioner. This role is also designed to bring 

greater coherence to the EU’s external action. She chairs the Council 

of ministers on foreign affairs and represents the Union’s position in 

these areas at international meetings.

Title IV to the TFEU on Justice and Home Affairs is subsumed into •	

the general law of the Union and the pillar system is abolished. 

Co-decision is re-named ‘ordinary legislative procedure’ and applies 

to all law making, save for operational policing matters, defence and 

taxation decisions (which remain under the former system). Any 

decision will use the pre-Lisbon third pillar procedure (called the 

‘special procedure’).

The option to create a European public prosecutor is provided •	

in order to combat crimes affecting the financial interests of the 

Union. Any decision will use the pre-Lisbon third pillar procedure 

(called the ‘special procedure’).

Qualified Majority Voting (‘QMV’) applies to the adoption of •	

legislation. 55% of the member states will have to approve a measure 

(that being 15 or more member states) accounting for 65% of the EU’s 
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population before a measure can be passed. A blocking minority must 

be at least four member states. Where measures cannot be agreed, an 

enhanced co-operation system has been created for groups of member 

states to act in an area between themselves without binding the other 

member states.

Transitional measures apply to Title IV of the TFEU which mean •	

that the current laws will remain in force until 2014, but after 

that date they will become regulations or directives, and subject 

to the same enforcement mechanisms as the old Community law 

instruments (i.e. the jurisdiction of the Court under Protocol 36 and 

infringement proceedings brought by the Commission). The UK and 

Ireland have a separate protocol of operation in this area (Protocol 

21). These member states can now decide whether to opt in to a 

legislative instrument (which extends the opt-out the UK has in the 

area of asylum and immigration). Under Protocol 36, with respect 

to the existing instruments we have until six months prior to their 

transition to decide whether we want to continue to engage with 

them once the full Union law applies. If not, we will opt out of all 

existing instruments. The Stockholm Programme incorporates review 

of all existing measures with a view to the Commission proposing 

new instruments where necessary prior to transition. Prior to 2014, 

where amending instruments are agreed without our cooperation, 

there will need to be a review of whether the system is workable with 

us operating under the old instrument. Denmark has opted out of all 

Title IV measures and will therefore no longer cooperate after 2014.

Thoughts on the Treaty Amendments
The move to the ordinary legislative procedure in Justice and Home Affairs 

(JHA) is perhaps a double edged sword. Unanimity was useful to block passage 

of instruments which did not accord with national policy, the rule of law and 

fundamental human rights principles, but also blocked measures which were 

essential (such as procedural safeguards). Majority voting will ensure that 

legislation is passed which is more representative of the member states. Some 

countries will lose votes in the adjusted weights (e.g. Ireland) but others will 

gain votes (e.g. the UK). Hopefully with the scrutiny of national and European 

parliaments this will favour the rule of law, but measures which may not be 

considered necessary or appropriate for one member state can no longer be easily 

blocked (though of course the UK and Ireland can still exercise their opt out). 
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Once passed, interpretation and transposition of JHA law in the UK will be open 

to the jurisdiction of the Court, a frustrating omission from the prior framework. 

Through the principle of direct effect, nationals will be able to rely upon any 

rights granted in a regulation or directive before the national court. Where the 

UK has not implemented a directive (which will still have to be transposed into 

national law, whereas a regulation will be binding without transposition), it will 

not be able to pass any law that is inconsistent with the directive. Equally, the 

role of the CJEU will be significant for the UK where it has not had any operation 

previously. Whilst the House of Lords and subsequently the UK Supreme Court 

have looked to the reasoning of the ECJ in their decision making, litigants will 

be able to request cases be decided by the ECJ rather than the domestic final 

court. This has already occurred in relation to interpretation of Protocol 30 on 

the application of the Charter; Judgment of the ECJ is pending in the case of 

Saeedi v Secretary of State for the Home Department. Other member states did take 

the jurisdiction of the court and there are at least some instructive judgments 

concerning cases from Italy, Belgium and Germany about the operation of 

criminal cooperation measures (see chapter 2).

The Citizen’s Initiative may simply pay lip service to the idea of allowing the 

public a greater say, and in practice is likely to be rarely used. It may prove 

a helpful tool for interest groups, such as environmental and human rights 

campaigners however, though it is not clear how the proposed law will fit into 

the legislative timetable already progressing at EU level. 

The newly created offices of President and High Representative do not 

particularly weald power but are rather spokespersons for policy initiatives 

agreed by the Council. If these roles are clearly adhered to there should be no 

confusion as to their standing in the international arena. Herman van Rompuy 

and Baroness Ashton appear to be fulfilling their respective roles without 

expanding their remit and trampling on national sovereignty.  

Overall, in JUSTICE’s view, the Lisbon Treaty will afford greater democratic 

scrutiny of the EU institutions. Accountability to Strasbourg and law making 

which accords with the Charter on Fundamental Rights should also mean more 

responsible law making. The greater scrutiny of legislation at both national and 

EU parliamentary levels will help to address the democratic deficit, so long as 

the proposed measures are afforded proper parliamentary time to ensure that all 

parties can fully engage in the discussions. The EU Scrutiny Committee already 

carries out this role for the House of Commons and the EU Sub-Committee for 

the House of Lords in the UK.  However, notwithstanding these committees, 
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public awareness in the UK of EU law making can only be described, at best, as 

minimal. 
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Chapter 2 – Introduction to 
Cooperation in Criminal Matters

The third pillar was created as an exceptional arrangement to allow EU member 

states to retain their national sovereignty over criminal justice matters, but 

recognised the need for cooperation between member states to combat cross 

border crime (which had increased with the opening of the borders). Abolition 

of the third pillar has not changed the jurisdiction for law in this area to be 

adopted, but it has changed the method of adoption and enforcement (as set 

out in Chapter 1). It does mean that criminal procedural law is now an intrinsic 

part of EU law making.

Law in this area continues to be based on the principle of mutual recognition 

of judgments and judicial decisions. Pursuant to article 83 of the Treaty on 

the Functioning of the European Union (TFEU), the European Parliament and 

Council are only entitled to adopt measures to:

lay down rules and procedures for ensuring a.	 recognition throughout the 

Union of all forms of judgments and judicial decisions;

prevent and settle b.	 conflicts of jurisdiction between member states;

support the training of the judiciary and judicial staff;c.	

facilitate d.	 cooperation between judicial or equivalent authorities of the 

member states in relation to proceedings in criminal matters and the 

enforcement of decisions.

However, article 82(2) TFEU now allows for some harmonising laws rather than 

just procedural measures in specific areas so as to facilitate mutual recognition. 

The laws must concern:

mutual admissibility of evidence between member states;a.	

the rights of individuals in criminal procedure;b.	

the rights of victims of crime;c.	
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any other specific aspects of criminal procedure which the Council has d.	

identified in advance by a decision.  For the adoption of such a decision, 

the Council shall act unanimously after obtaining the consent of the 

European Parliament.

Equally, article 83 allows for the establishment of minimum rules concerning 

the definition of criminal offences and sanctions in the areas of particularly 

serious crime with a cross border dimension (which result from the nature or 

impact of such offences or from a need to combat them on a common basis). 

The areas of crime are listed in the article as terrorism, trafficking in human 

beings and sexual exploitation of women and children, illicit drug trafficking, 

illicit arms trafficking, money laundering, corruption, counterfeiting of means 

of payment, computer crime and organised crime. The Council may adopt a 

decision identifying other areas of crime where developments have found them 

to fall within the remit of article 83. As in article 82, such a decision must be 

adopted unanimously after obtaining the consent of the Parliament.

So far, the UK has exercised its option to opt into most key measures presented. 

A notable exception is the proposal for a directive on trafficking in human 

beings. The instrument gives rights to victims which would create enforceable 

powers domestically. This was perceived as a step too far for the UK. However, 

the progress of the proposal is being kept under review and it seems likely that 

the UK will opt in sometime in the future. Ireland has not opted in to the 

proposal for a directive on a European Investigation Order (EIO), but did agree 

an earlier measure on a European evidence warrant which was supposed to 

come in to force in January 2011. Because negotiations have been progressing 

on the new EIO, few member states have implemented the previous directive 

concerning evidence gathering. It is not clear whether Ireland and Denmark 

(which as explained in Chapter 1 has a complete opt out) will be obligated to 

implement the evidence warrant or simply be bound by earlier mutual legal 

assistance instruments.

Instruments passed under the old third pillar forming the 
acquis (that is, the instruments comprising the law) on 
criminal procedure
Prior to the passage of laws under the former Nice Treaty, which provided for 

mutual recognition in the form of so called ‘framework decisions’, general 

conventions and actions were agreed between member states. These attempted 

to provide more streamlined regimes for cross border cooperation than the 

widely optional Council of Europe conventions. These instruments remain 
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largely in force despite the passage of a number of framework decisions in the 

area. They are the Convention on Mutual Assistance in Criminal Matters (OJ 

2000 C 197/1) and subsequent Protocol to May 2000 Convention on Mutual 

Assistance in Criminal Matters (OJ 2001 C 326/1) as well as the Schengen 

Convention (Convention implementing the Schengen Agreement of 14 June 

1985, OJ 2000 L 239/19) which has sections on raising and answering alerts 

for arrest warrants, missing persons and property. The UK has opted in to the 

criminal procedure elements of the Convention.2

Framework Decisions began to be passed after the Nice Treaty. They were 

designed to make action under the recognised ‘third pillar’ more effective.   

They were used to align the laws and regulations of the member states to 

increase cooperation between member states.  Framework Decisions are similar 

to directives, in that they are binding on the member states as to the result to 

be achieved and leave the form and methods to the national authorities.  They 

differ in that they are not produced through th same interpretative obligations 

e same legislative procedure and are not enforceable (see Chapter 1). There are 

now 15 instruments either in force or due to be implemented: 

Instruments in Force 

Framework Decision 2001/220/JHA on the status of victims in criminal 1.	

proceedings (OJ 2000 L 82/1)

Framework Decision 2001/500/JHA on proceeds from crime (OJ 2001 L 2.	

182/1)

Framework Decision 2002/584/JHA on the European arrest warrant and 3.	

surrender procedures (OJ 2002 L 190/1)

Framework Decision 2003/577/JHA on the execution of orders freezing 4.	

property or evidence (OJ 2003 L 196/45) 

Framework Decision 2005/214/JHA on the application of the principle of 5.	

mutual recognition to financial penalties (OJ 2005 L 76/16)

2 Joint Actions between 1996 and 2000 were passed on a range of areas such as money laundering and proceeds 
of crime, human trafficking and exploitation of children, and the creation of a European Judicial Network. The 
Actions were a consensus that member states would, generally, make arrangements by way of national law to 
either assist or not impede cooperation in these areas. 
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Framework Decision 2005/212/JHA on confiscation of crime-related 6.	

proceeds, instrumentalities and property (OJ 2005 L 68/49)

Framework Decision 2006/783/JHA on the application of the principle of 7.	

mutual recognition to confiscation orders

Framework Decision 2008/675/JHA on taking account of convictions in 8.	

the member states of the EU in the course of new criminal proceedings 

(OJ 2008 L 220/32)

Framework Decision 2008/978/JHA on the European evidence warrant (OJ 9.	

2008 L 350/72) – this instrument has not been implemented in most member 

states as a result of ongoing negotiations for its replacement.

Framework Decision 2009/299/JHA amending Framework Decisions 10.	

2002/584/JHA, 2005/214/JHA, 2006/783/JHA, 2008/909/JHA and 

2008/947/JHA, thereby enhancing the procedural rights of persons and 

fostering the application of the principle of mutual recognition to decisions 

rendered in the absence of the person concerned at the trial (OJ 2009 L 

81/24) – Italy does not have to implement this FD until 1 January 2014

Instruments Adopted but not yet due for implementation 

Framework Decision 2008/909/JHA on the application of the principle 11.	

of mutual recognition to judgments in criminal matters imposing 

custodial sentences or measures involving deprivation of liberty for the 

purpose of their enforcement in the EU (OJ 2008 L 327/27) – deadline for 

implementation 5 December 2011

Framework Decision 2008/947/JHA on the application of the principle of 12.	

mutual recognition to judgments and probation matters with a view to 

supervision of probation measures and alternative sanctions (OJ 2008 L 

327/27) – deadline for implementation 6 December 2011

Framework Decision 2009/315/JHA on the organisation and content of 13.	

the exchange of information extracted from the criminal record between 

member states (OJ 2009 L 93/23) - deadline for implementation 27 April 

2012
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Framework Decision 2009/829/JHA on the application, between Member 14.	

States of the European Union, of the principle of mutual recognition 

to decisions on supervision measures as an alternative to provisional 

detention (OJ 2009 L 294/20) – deadline for implementation 1 December 

2012

Framework Decision 2009/948/JHA on prevention and settlement of 15.	

conflicts of jurisdiction in criminal matters (OJ 2009 L 328/42) – deadline 

for implementation 15 June 2012

Instruments passed under the Lisbon Treaty
The ratification of the Lisbon Treaty was officially completed by all member 

states of the European Union on 13 November 2009 and came into force on 1st 

December 2009.  Since then only one directive in this area has been passed (on 

20 October 2010):

Directive 2010/64 on the right to interpretation and translation in •	

criminal proceedings (OJ 2010 L 280/1) 

Instruments before the EU Council and Parliament 

Member state initiative for a directive on a European protection order •	

(OJ 2010 C 69/5)

Member state initiative for a directive on a European investigation •	

order (OJ 2010 C 165/22)

Proposal for a directive on the right to information in criminal •	

proceedings (COM (2010) 392, 20 July 2010)

Proposal for a directive on the right of access to a lawyer in criminal •	

proceedings and on the right to communicate upon arrest (COM(2011) 

326/3, 8th June 2011)

Proposal for a directive establishing minimum standards of the rights, •	

support and protection of victims of crime (COM(2011) 275, 18th 

May 2011)

Instruments expected in 2011/12 
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Proceeds of crime;•	

Enforcement of financial penalties;•	

Green paper on pre-trial detention•	

Because much work in this area took place under the third pillar and few 

countries acceded to the jurisdiction of the Court of Justice of the EU, there 

have been few decisions interpreting the operation of the law. Only 12 cases 

have been heard in Luxembourg on issues arising under the Conventions 

or cases. The most important have been the Advocates for the World case3 

confirming that the European arrest warrant conforms to the legal principles of 

the EU – though on the understanding that it would be applied proportionately, 

which arguably has since not been the case. In Pupino4 the court confirmed 

that framework decisions have the same interpretative obligations as directives, 

namely that they are binding upon member states, as to their nature and 

content, but the form is for the domestic legislature to decide. The decision on 

the Schengen Convention also confirms that the principle of double jeopardy 

applies to decisions to discontinue prosecutions where guilt has been admitted 

and an out of court disposal is made, as well as final decisions following trial.5

The only instrument in force which has actually been taken up by all member 

states is the European arrest warrant. This is seen as successful with over 15,000 

requests for surrender being made between member states in 2010. Member 

states have been reluctant to take up other measures and with no powers to 

enforce compliance, the Commission has only been able to issue critical reports. 

However, there is gradually starting to be more uptake of the financial penalties, 

confiscation and compensation measures. 

Many questions remain outstanding about concepts such as what is criminal 

law for the purposes of the cooperation in this area? Does mutual recognition 

actually work as a compromise or is it going to be necessary to harmonise some 

principles if cooperation is to be properly effective? It is also unclear what 

ongoing role the Mutual Legal Assistance Convention and its Protocol will 

continue to have. With the Lisbon Treaty bringing in the jurisdiction of the 

Court of Justice, the instruments that are adopted will be open to consideration 

3 Case C-303/05 Advocaten voor de Wereld VZW v Leden van de Ministeraad [2007] ECR I-3633 (ECJ) 

4 C-105/03 Criminal Proceedings against Maria Pupino [2005] ECR I-5285

5 C-187/01 and C-385/01 Gozutok and Brugge [2003] ECR i-1345
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and we may see answers to these questions coming from the Court which has 

thus far been unable to express its view.
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Chapter 3 – EU Instruments affecting 
general criminal practice

The increasing activity in the EU area of freedom, security and justice is such 

that it is no longer the subject area of specialist lawyers. Increasingly measures 

are being passed that affect general criminal practice. The three we have selected 

below are in force and general criminal practitioners should be aware that they 

could come across their application in day to day practice.

Framework Decision 2003/577/JHA on the execution of orders 
freezing property or evidence
This framework decision is implemented by the Crime (International 

Co-operation) Act 2003 (CICA). It allows for requests to secure evidence or 

subsequent confiscation of property (article 1 of the Framework Decision). The two 

terms are widely defined: Evidence is objects, documents or data which could 

be produced as evidence in criminal proceedings (article 2(e)). Property can 

be of any description whether corporeal, incorporeal, movable or immovable, 

and legal documents and instruments evidencing title to or interest in such 

property, which is considered the proceeds of an offence, or equivalent value, or 

constitutes the instrumentalities or object of an offence (article 2(d)). It is not 

therefore ‘freezing’ in the sense that we would normally understand, but rather 

search and seizure which may come before any domestic court and affect any 

person concerned with the materials requested.

Ss 10 to 12 deal with requests to other countries from the UK (domestic freezing 

orders). Under s10(1), when requesting evidence from abroad, the constable in 

England and Wales, or procurator fiscal in Scotland must satisfy the court that: 

that proceedings in respect of a listed offence have been instituted or such a.	

an offence is being investigated,

that there are reasonable grounds to believe that there is evidence in a b.	

participating country which satisfies the requirements of subsection (3), 

and

that a request has been made, or will be made, under section 7 for the c.	

evidence to be sent to the authority making the request
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A listed offence is one set out in article 3(2) of the framework decision. This lists 

32 offences which are not subject to a double criminal check (i.e. whether the 

offence is a crime in the UK), if they are punishable by a custodial sentence of a 

maximum period of at least three years. 

Subsection (3) then further specifies that the evidence to be secured in the other 

country is:

on premises in the other country specified in the applicationa.	

is likely to be of substantial value (by itself or with other evidence) to the b.	

proceedings or investigation

is likely to be admissible andc.	

is not subject to legal privilege.d.	

Once made, the judge must send the order to the Secretary of State for 

transmission together with the information set out in the certificate in the 

annex to the framework decision (which includes the purpose for the order, 

precise details of the property or evidence to seize, and details of the person(s) 

to whom the freezing order relates).

There is no requirement to notify a person before the transmission is made. The 

only way of challenging an order is to apply for a variation or revocation of 

the order under s12 as a person affected by the order (s12(2)(d)), which would 

presumably not be known by that person until the order had been executed in 

the other country and the evidence or property had been seized.

Where a request comes to the UK, ss20 to 27 apply. S20 explains that an overseas 

freezing order is to protect, pending transfer, evidence in the UK which may 

be used in proceedings or an investigation in the other country. The order 

must have been made by a criminal court, prosecutor or other authority which 

has the function to make such orders (s20(3). It must relate to either criminal 

proceedings instituted or a criminal investigation for a listed offence in that 

country (s20(4)) and be accompanied by a valid certificate (s20(5)). The court 

must consider the order once received of its own initiative. However, it must 

give the chief officer of police, or procurator fiscal in Scotland an opportunity 

to be heard, but not a person affected by the order (s21(5)). Under ss(6) and 

(7) the court can only decide not to give effect to the order if:
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The person whose conduct is in question were charged in the •	

participating country with the offence to which the overseas freezing 

order relates or in the United Kingdom with a corresponding offence, 

he would be entitled to be discharged under any rule of law relating 

to previous acquittal or conviction; or

Giving effect to the overseas freezing order would be incompatible •	

with any of the Convention rights (within the meaning of the Human 

Rights Act 1998).

Therefore, the court must decide, without representations from the affected 

person, whether the order would breach the rule against double jeopardy or 

whether their human rights would be infringed. This is a very difficult task 

without knowledge of the circumstances of the affected person.6 The court can 

issue a search and seizure warrant under s22(1) or a production order under 

s22(2)-(5). S24 then requires the police to retain the evidence seized until the 

court gives a notice authorising it to either be sent to the other country or to 

release it following application under s25. 

S25 provides that the court can authorise release of the material seized by 

the police on application by the police/procurator fiscal or an affected person 

where it is satisfied that the conditions under s21(6) or (7) are made out, or 

the order has ceased to have effect in the other country. It seems therefore 

that the affected person will come to know of a seizure only once the warrant 

is affected by the police. It is only then that they will have the opportunity to 

make representations. 

S26(1) contains a further power by which a court may refuse to issue a warrant 

where the material consists of or includes items subject to legal privilege, 

excluded or special procedure material (as defined in PACE and in Scotland, 

chapter 3 to part 8 of the Proceeds of Crime Act 2002). The provision does not 

give a power to the court to refuse the request for an order from the foreign 

court, but where there is privileged material it would seem to have this effect 

indirectly.

There is little in the framework decision or CICA about how the material will 

be treated once transferred to the requesting country, nor how data protection 

6 For a treatment of similar issues under s15 CICA see R (on the application of Hafner, and Hafner and 
Hochstrasser) v Westminster Magistrates Court, and Australian Securities and Investments Commission, [2008] 
EWHC 524 (Admin) where it was found that the district judge did not properly consider the article 8 right to 
privilege contained in business documents.
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rules will apply. The only reference is in article 10(2) which states that mutual 

assistance rules will apply to the submission and process of evidence on 

transfer. The measures have the potential for wide reaching effect. As of 21st 

January 2011, twenty four member states had brought the framework decision 

into force.7 There is no information available about how many requests have 

been made. The instrument will be superseded by the European investigation 

order when it is finally adopted, and the anticipated proposal for a directive 

on proceeds of crime, which will be subject to the Lisbon Treaty enforcement 

mechanisms.

Framework Decision 2005/214/JHA on the application of the principle of 

mutual recognition to financial penalties

This measure was implemented by the Criminal Justice and Immigration Act 

2008. A financial penalty is a fine, compensation order, surcharge or other sum 

payable by virtue of the enactments set out in s80(5). A fines officer (pursuant to 

Schedule 5 to the Courts Act 2003, as amended by s80(1)) or a designated officer 

for a magistrates’ court pursuant to s80(2) can issue a certificate requesting 

enforcement of a fine in another EU country provided the person is normally 

resident or has property or income in another member state than the UK. The 

Lord Chancellor must then send the certificate with the order imposing the fine 

to that other member state (s80(3)). 

Where another member state requests payment from the UK, the Lord 

Chancellor must forward the certificate and decision imposing the penalty 

to the appropriate local justice area and specify whether he thinks that any 

grounds for refusal apply (s 84). The procedure in Northern Ireland is set out 

in ss82, 83 and 87. Scotland is not covered by the legislation. The relevant 

magistrates’ court must then decide whether to enforce the penalty in the UK. 

Schedule 18 sets out when a penalty is suitable:

If the person is normally resident in England, Wales or Northern •	

Ireland 

If the person is not normally resident but has property or a source of •	

income here

7 Council general secretariat, Implementation of the Framework Decision of the Council of the European Union 
of 22 July 2003 (2003/577/JHA) on the execution in the European Union of Orders freezing property or evidence, 
16921/1/10 (Brussels, 21 January 2011)
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If it is suitable, the court must then consider whether any grounds for refusal 

apply. The grounds are set out in Schedule 19 to the act and encompass:

Double jeopardy, either in the UK or another member state•	

An offence not recognised in the UK, or in the EU framework list •	

which for this instrument covers 46 offences, without any sentencing 

restriction

Extra territorial offences which the UK would not by way of domestic •	

law be able to prosecute

The age of criminal responsibility in the UK has not been reached (i.e. •	

the person is a child under 10 years old)

The certificate does not confirm whether the principle of •	 ne bis in idem 

was upheld

The financial penalty is for less than €70 •	

As with freezing orders, it seems that some of the grounds will be difficult for a 

magistrates’ court to make out without assistance from the affected person, in 

particular double jeopardy and ne bis in idem. If the court decides to allow the 

penalty, domestic legislation will apply as appropriate (pursuant to s85(6) and 

(7): either part 3 to the Magistrates’ Courts Act 1980 (MCA), Schedules 5 and 

6 to the Courts Act 2003 or related subordinate legislation) as if it were a sum 

adjudged to be paid by a magistrates’ court. This will allow for dispensation of 

immediate payment, variation, remittance, warrant of distress and committal 

as in any domestic matter. It should be possible to argue on an application 

for remittance under s85 MCA that grounds for refusal do in fact apply. If 

the court is satisfied that this is the case, it would have the power to remit 

payment of the fine, despite having accepted the responsibility to enforce the 

fine. What the court cannot do, however, is go behind the penalty once it is 

satisfied that there are no grounds for a refusal. A challenge to the imposition 

of the penalty must be made to the issuing court in the other EU member state. 

This will need to be undertaken by the affected person or a lawyer instructed 

for them in that country.
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As of 21st January 2011, the framework decision is in force in 23 member states.8 

There is no information available as to how often it is used. The measure may, 

once properly enforced, provide an alternative to the use of the European arrest 

warrant for the non payment of fines. To this end it is a welcome measure. The 

measure is also to be superseded by a further measure this year which will be 

subject to the Lisbon Treaty enforcement mechanisms (see Chapter 1).

The approach in both instruments of only giving a role to the defence after an 

order has been made is probably not the best way of giving effect to mutual 

recognition instruments, since a successful application by the affected person 

after the order has been enforced will require the UK to rescind its earlier 

indication to the other member state that it will assist. Unless a hearing is built 

in prior to the decision to execute the request there is no way of ensuring that 

the affected person’s position is fully known.

Framework Decision 2008/675/JHA: 
Taking account of convictions in the course of new criminal 
proceedings
In Kordansinky [2006] EWCA Crim 2984 the Court of Appeal made clear that 

foreign convictions could be used in the course of a trial in England and Wales 

provided they are accepted by the defendant or can be proved to the satisfaction 

of the court. There is nothing objectionable about that on a case by case basis. 

However, the recent EU Framework Decision on taking account of convictions 

in the course of new criminal proceedings (the Framework Decision) obliges 

domestic courts to take into consideration the prior convictions of defendants 

from other EU member states whenever they consider domestic criminal 

proceedings. Article 3 of the Framework Decision states that member states shall 

ensure that in criminal proceedings, previous convictions handed down against 

a defendant in other members states are taken into account in the same way as 

national convictions. UK domestic legislation pertaining to the consideration 

of criminal convictions pre-trial (bail and mode of trial), during trial (bad 

character) and post conviction (sentence) has been amended to fulfil the 

Decision’s requirements by way of section 144 and Schedule 17 of the Coroners 

and Justice Act 2009 (CJA) and s71 and schedule 4 of the Criminal Justice and 

Licensing (Scotland) Act. We concentrate on the CJA provisions below but the 

same considerations will apply to the Scottish legislation.

8 Council general secretariat, Implementation of the Framework Decision of the Council of the European Union of 
24 February 2005 (2005/214/JHA) of the application of the principle of mutual recognition to financial penalties, 
16924/2/10 (Brussels 21 January 2011)



E U  C r i m i n a l  P r o c e d u r e J U S T I C E

29

This throws up all sorts of considerations for the effective defence of a person 

who holds convictions from other EU countries.

From one perspective by setting a criteria whereby previous convictions are 

taken into account, the legislation requires the courts to ensure that there will 

not be double jeopardy in a case which could be tried in more than one member 

state (as any conviction will be made known through this process). However, 

this will require consideration by the courts of whether the same facts occurred 

in the previous convicted crime as the one that is now being indicted. As we will 

see below, that exercise is not going to be an easy one.

Historical Development
Previously, articles 13 and 22 of the Council of Europe’s European Convention 

on Mutual Assistance in Criminal Matters 1959 (and its subsequent protocol) 

provided for the exchange and use of criminal records.  However, there 

were three major problems with the Convention: rapidly identifying the 

member states where individuals have already been convicted, obtaining that 

information quickly and simply, and understanding the information provided. 

The EU then legislated to attempt to grapple with these problems by way of 

Council Decision 2005/876/JHA on the exchange of information extracted 

from the criminal record (OJ 2005 L 322/33). This provides that if a member 

state convicts a national of another member state, that information must be 

transmitted to any other member states of which the person holds nationality. 

Information can also be requested about convictions from any other member 

state for use in particular criminal proceedings, and a reply to that request is to 

be provided within ten days. 

The UK Central Authority for the Exchange of Criminal Records (UKCA-ECR) 

was set up pursuant to the 2005 Council Decision to deal with the transmission 

of records. It receives the records from other member states, translates them into 

English and finds the equivalent UK offence. The UKCA-ECR is currently engaged 

in a European Commission funded project to ensure that equivalent offence 

codes are established throughout the EU, to make it possible to easily apply 

foreign convictions in a domestic trial. Following Council Decision 2009/316/

JHA on the establishment of the European Criminal Records Information System  

(ECRIS) (OJ 2009 L 93/33) by 7 April 2012 member states will be required to start 

applying the equivalence codes set out in the annex to that 2009 Decision when 

transmitting convictions. Member states will also have to submit information 

about criminal offences and types of sentences to the Council to compile a 

manual for practitioners to use in applying the Decisions. 



E U  C r i m i n a l  P r o c e d u r eJ U S T I C E

30

Despite this legislative reform, whilst information has been shared, there 

has been no consensus between member states as to how convictions from 

other member states should be used. The EU has sought to resolve this in the 

Framework Decision so as to ensure that the effects of a conviction handed down 

in another member state are equivalent to the effect of a national conviction, 

thereby putting the citizens of Europe on an equal footing.

Applying the Framework Decision
It should be noted that under the CJA, not all areas of criminal procedure will 

be required to take account of EU convictions immediately, such as mode of trial 

decisions for either way offences or community orders following convictions 

where a fine was imposed. These will be included at a later date.

A Ministry of Justice circular issued to the CPS and police9 advises that the 

amendments will not make major changes, but rather clarify that foreign 

convictions can be used in the course of criminal proceedings. This is because 

the circular distinguishes between the discretion to obtain the foreign record in 

the first place and the obligation, once information is known, to use it. This is a 

carefully nuanced distinction. What the circular does not make clear is that once 

the police are in receipt of the foreign convictions, the CPS is now obligated by 

way of the legislation to use them in all subsequent prosecutions. It also does 

not explain that through the operation of UKCA-ECR, records concerning UK 

nationals are increasingly containing their foreign convictions.

The circular does observe that there have historically been practical challenges 

around the ability of some countries to provide information in enough detail 

and in sufficient time so as to enable its use in the court case for which it was 

requested. It is comforting to know that the CPS will be obliged to disclose 

records early, in order to enable any necessary challenges to be made. It is 

envisaged that the convictions will appear on the usual PNC record provided 

with advanced disclosure. The circular also notes the resource and cost issues 

associated with making checks on information transmitted from other member 

states.  It is clear that a decision as to whether or not it is appropriate to make 

an overseas record check will need to be taken on a case-by-case basis, and in 

each case on the basis of all the information available and bearing in mind any 

local policy or guidance. The circular suggests, however, that there is a benefit 

to using the records of EU convictions and that checks should definitely be 

considered in homicide or rape cases, particularly Crown Court matters where 

9 Ministry of Justice Circular 2010/12, Implementation of section 144 and Schedule 17 of the Coroners and Justice 
Act 2009.



E U  C r i m i n a l  P r o c e d u r e J U S T I C E

31

an indeterminate sentence for public protection is a possibility, a burglary or 

class A trafficking case (as a result of the sentencing implications with these 

offences), and where there might be similar offences for the purposes of bad 

character. This suggests that the CPS in these cases will actively request the 

police to carry out checks where there is a possibility of EU convictions but none 

are shown on the PNC print out.

The judiciary has estimated that the uptake of the amendments will be slow, 

since in most cases there will be little interest in whether EU convictions exist. 

Ultimately because this is a pre-Lisbon Treaty legislative act, the European 

Commission has no jurisdiction to bring infringement proceedings against 

the UK for not following the legislation to the letter. However, given the UK’s 

involvement in the development of ECRIS it would be surprising if the measure 

were not complied with. Furthermore, once the proposed future interaction of 

records systems comes online in 2012, the framework decision is bound to have 

an increasing impact.

Challenging the use of EU convictions
The first issue to be aware of is that the convictions will have to be proved by 

obtaining a certificate of the ‘proper officer’ of the foreign court (see Para 13 to 

the Schedule CJA). Section 73(3) of PACE is amended to provide a description 

of the ‘proper officer’ as the clerk of the court, that clerk’s deputy or any other 

person having custody of the court record. The old method will still apply 

in proving convictions from non-EU States – that is, authenticated copies of 

convictions, sealed by the appropriate foreign court will be required pursuant to 

section 7 of the Evidence Act 1851 (R v Mauricia [2002] EWCA Crim 676).  

Defence lawyers should consider going behind the certificates to check their 

veracity. It is not clear who a proper officer will be in other jurisdictions and 

there may be faults in the way the certificate is authenticated. Ultimately, by law, 

the prosecution will have to prove that the proper officer signed the certificate.  

However, given that this is a mutual recognition instrument, the domestic courts 

are likely to be reluctant to question the veracity of the certificate, in a similar 

way as the extradition courts have been reluctant to question the purposes of 

request to surrender under the European arrest warrant. 

The framework decision does not waive the requirement of double criminality 

and therefore the prosecution will be required to show that the offence is 

equivalent to one which could have been committed in England and Wales 

at the time the offence was committed. Whilst the certificate will refer to the 
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relevant law in the other member state, the offence stated may be very different 

to a domestic understanding of the offence. Time will therefore be needed for 

the prosecution to show the offence is the same as recognised by our criminal 

law, through obtaining information about the conduct giving rise to the 

conviction. Delay for this reason, particularly where a client is remanded in 

custody, could be used in argument to prevent the EU conviction being taken 

into account. It should be remembered that it is for the prosecution to prove a 

conviction, not for the defence to agree it (cf. R v Hanson [2005] 2 Cr. App. R. 

21, where Lord Justice Rose considered that relevant circumstances of previous 

convictions would generally to be capable of agreement and, subject to the 

trial judge’s ruling as to admissibility, would be put before the jury by way of 

admission.)

Sections 74 and 75 PACE are also amended to enable foreign convictions with 

respect to non-defendants. The same concerns as above will apply in terms of 

proving these.

With respect to admitting bad character evidence, all the gateways still apply. 

The test under s103 Criminal Justice Act has been expanded to include 

convictions outside of England and Wales by ss(7) and (8):

(7) Where—

(a) a defendant has been convicted of an offence under the law of any country 

outside England and Wales (“the previous offence”), and

(b) the previous offence would constitute an offence under the law of England 

and Wales (“the corresponding offence”) if it were done in England and Wales 

at the time of the trial for the offence with which the defendant is now charged 

(“the current offence”), subsection (8) applies for the purpose of determining 

if the previous offence and the current offence are of the same description or 

category.

(8) For the purposes of subsection (2)—

(a) the previous offence is of the same description as the current offence if the 

corresponding offence is of that same description, as set out in subsection 

(4)(a);
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(b) the previous offence is of the same category as the current offence if the 

current offence and the corresponding offence belong to the same category 

of offences prescribed as mentioned in subsection (4)(b).

Therefore, the judge will have to reach a decision in both law and fact as to 

whether the foreign conviction is of the same description or category as the 

offence at trial. Without sufficient evidence to show this it will be very difficult 

for a judge to decide that ss(7) or (8) are satisfied. In addition, prosecutors will 

have to provide their applications in good time to allow defence representatives 

suitable time to challenge the use of the foreign convictions at trial Certificates 

simply confirming the conviction will be insufficient to enable bad character 

to be admitted. How then is the description of the offence going to be proved? 

PNC descriptions are often used in domestic cases to verify the ingredients of 

a conviction in minor cases, but where the admission is challenged, the case 

papers from the prior offence are often required. The prosecution may have 

difficulties obtaining these, particularly in English. 

Note that this section applies to anywhere outside the UK, not just the EU. The 

justification for this is that the gateways provide scrutiny of the convictions 

before they are admitted and prior convictions from other countries may prove 

relevant in the course of a trial. The justification assumes that the application of 

EU convictions in other areas of the trial process will not be afforded the same 

level of scrutiny.

In our view, when considering bail (which seems to apply only so s25 Criminal 

Justice and Public Order Act 1995 cases), mode of trial (when the provisions are 

in force) and sentencing, in establishing the actual equivalence of the offences 

to domestic matters and what the offences entailed, the same considerations 

will nevertheless have to be met as with bad character. In particular with 

sentencing, seriousness and the question of whether custodial sentences ought 

to be imposed (in relation to domestic burglary and Class A drug trafficking 

pursuant to s143 of the CJA and ss110, 111 and 113 of the Powers of Criminal 

Courts (Sentencing) Act 2000 respectively) will require proper review of those 

prior EU  convictions.

Defence lawyers wishing to raise doubt in relation to any use of the foreign 

convictions may need the assistance of a lawyer in the country where the 

conviction was imposed. This is particularly so where the defendant challenges 

the veracity of the conviction. If your client is legally aided, you should apply 

to the Legal Services Commission for expert assistance from the foreign lawyer. 
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Remember, article 6 ECHR applies in ensuring a fair trial takes place. Article 

47(3) of the Charter of Fundamental Rights is also engaged because the request 

concerns the operation of EU law (article 51(1)): Legal aid shall be made available 

to those who lack sufficient resources in so far as such aid is necessary to ensure 

effective access justice.

If you are going to raise arguments about the application of foreign law in your 

domestic case, either through the use of an expert in the other member state 

or legal texts, be ready to use the hearsay provisions of the Criminal Justice Act 

2003 to do so.
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Chapter 4 – Practical issues arising 
from the legislation

Terminology concerning the EU institutions and law making can be difficult to 

understand. We have attempted to explain some of this for you in this guide and 

provided a glossary at the beginning.

Furthermore, laws from the EU, particularly the framework decisions and, post-

Lisbon Treaty, directives are implemented in the UK in a very piecemeal fashion, 

often at the back of a lengthy criminal justice act with little reference to the EU. 

It is therefore difficult to know what is coming into force, and when. The UK 

legislation, whilst giving effect to the EU laws may not implement exactly what 

the EU measure says. In these circumstances it is necessary to look at the EU 

measure for guidance and interpretation. This means knowing where to look for 

the EU measures as well as the domestic ones.

Despite the goal of mutual recognition, there are still many differences between 

the criminal justice systems of EU member states and it is not easy to find 

common ground. Length of pre-trial detention, sentences and proceedings 

generally can differ markedly. Equally, offences can hold great importance in 

some member states which are not even recognised in others, e.g. xenophobia, 

holocaust denial, abortion, cashing cheques to name a few.

Often in these cross border matters, even where they are dealt with solely by 

the courts here, such as the three pieces of legislation mentioned in chapter 3, 

obtaining the necessary evidence to make submissions on behalf of an affected 

person or defendant can be very difficult.

Witnesses
It may be necessary to obtain evidence from abroad to support a point where 

one of these instruments is in issue. If a witness is willing to attend it is possible 

to call them in person (if you can obtain funding from the LSC to cover it). It 

might be possible to apply to admit their evidence as hearsay where they cannot 

attend, for example, where they are an expert advising on the law or practice 

and their evidence is not challenged. Where witness evidence is challenged, the 

Crown is unlikely to accept a written statement. It might be possible to make 

an application for witness evidence to be heard through a live link – they would 

still be attending in this instance, and it would be less costly than having them 
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attend in person. The conditions for this are set out in s32 of the Criminal 

justice Act 1988.

Where the witness is unwilling to attend a witness summons can be served 

by direct postal transmission (the Mutual Legal Assistance Convention article 

5(1) says that this is the most appropriate method). Pursuant to ss3-6 CICA the 

courts in the UK will serve the process/citation by direct post. Ss4 and 6 provide 

for service in accordance with ‘arrangements’ made by the Secretary of State 

or Lord Advocate where the address is unknown, service by post has not been 

effective or there are good reasons for thinking it will not be effective. These 

arrangements will involve a letter of request for assistance from the crown 

prosecutor/procurator fiscal to the relevant authority in the other member 

state. However, there are no rules on when service must be effected and often 

it will not be prioritised by the other EU member state. As such, it is possible 

that it may not even take place until after the trial! Equally, ss3 and 5 CICA 

make clear that there is no obligation to comply with the summons. As such, a 

person cannot be held in contempt where they do not answer process or citation 

served overseas. If they are unwilling to attend, it may be possible get a written 

statement and apply under the hearsay rules for it to be admitted.

Real Evidence
Real evidence is much more accessible as it is not subject to questions as to 

credibility, though it will still be necessary to ensure a chain of custody in 

relation to where the evidence came from. Where the Crown seeks to rely on 

evidence from abroad, the fact that is may have been obtained unlawfully (i.e. 

through covert surveillance) will not necessarily make it inadmissible in the UK 

courts. That will depend on whether the police officers gathering the evidence 

can be shown to have acted in bad faith (Daniel Redmond (2009) 1 Cr App R 

25).

Useful Links
EU law is difficult to follow and difficult to find if you don’t know where to look. 

However, there are a number of websites which can help:

Information about EU law and other EU member states
https://e-justice.europa.eu/home.do?plang=en&action=home The ejustice portal 

was created in 2009 and is a very good starting point for understanding EU law 

and the laws of other member states. It also provides links to facilities provided 

in other member states as well as at EU level.
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EU Institutions
http://eur-lex.europa.eu/en/index.htm Eur-lex is the main place to go to find 

laws once passed and reported in the official journal of the EU. Where a law has 

been considered in the European Parliament, by a European Commission report 

or in case law of the Court of Justice of the EU it will also be referred to here.

http://curia.europa.eu/jcms/jcms/j_6/ The eur-lex site will only give a summary 

of a case. The full judgment and any opinion of the advocate general in the case 

can be accessed from the Court of Justice’s website.

http://ec.europa.eu/prelex/apcnet.cfm?CL=en Law which is being considered by 

the EU institutions is tracked by Pre-lex and will show you the progress made 

together with proposed amendments by the Council and Parliament.

http://www.consilium.europa.eu/showpage.aspx?id=1279&lang=EN The 

Council website has a helpful search function (under the header ‘documents’) 

for all documents deposited in the Council by member states or the general 

secretariat. These will cover ongoing discussions about proposed legislation and 

reports on implementation of legislation that has been passed.

http://ec.europa.eu/index_en.htm The European Commission provides general 

information about the laws and policies it is involved with on these pages. It has 

document depositories per subject matter.

http://europa.eu/index_en.htm General information about the EU can be found 

here.

Networks
There are a number of organisations with cross EU activity which may be able 

to provide contact details for lawyers or experts in other countries to provide 

assistance in a domestic case. It is the aim of the ejustice portal that it will also 

provide this service.

http://www.ecba.org The European Criminal Bar Association has members in 

nearly all Council of Europe countries. It holds conferences twice a year and is 

actively involved in a number of projects spanning multiple EU countries. It can 

provide details of lawyers in other countries who may be able to offer assistance 

in cross border matters.
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http://www.eucriminallaw.com/ The European Criminal Law Association UK 

brings together lawyers, academics and others interested to discuss topical 

issues in the field of EU criminal law. It regularly holds seminars and circulates 

information amongst its members to promote awareness of relevant issues.

http://www.ejn-crimjust.europa.eu/ejn/ The European Judicial Network was set 

up to enable mutual legal assistance and has many tools to assist with this as 

well as information about the procedure concerning cross border instruments 

in each member state.
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Appendix

We include here materials that we have referred to in this guide, and extracts from 

the relevant parts of the current EU Treaties which it is helpful to understand 

by way of background to the legislation. We also include the EU Charter of 

Fundamental Rights. The most relevant articles for the area of criminal law are 

articles 47 to 50 but others may be of useful application. It should be noted that 

the Charter only applies when EU law is in issue however (article 51).
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Appendix 1 – Treaty of the European 
Union, Title 1
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Appendix 2 – Treaty on the 
Functioning of the European Union, 
parts I, II, III (Title V), protocols 21, 30 
and 36
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Chapter 1 – IntroductionAppendix 4 – Framework Decision 
2003/577/JHA on the execution of 
orders freezing property or evidence 
(OJ 2003 L 196/45) 
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the principle of mutual recognition to 
financial penalties (OJ 2005 L 76/16)
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the EU in the course of new criminal 
proceedings (OJ 2008 L 220/32)
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2009/315/JHA on the organisation 
and content of the exchange of 
information extracted from the 
criminal record between member 
states (OJ 2009 L 93/23)
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of information extracted from the 
criminal record (OJ 2005 L 322/33)



E U  C r i m i n a l  P r o c e d u r e J U S T I C E

183



J U S T I C E

184

E U  C r i m i n a l  P r o c e d u r e



E U  C r i m i n a l  P r o c e d u r e J U S T I C E

185



J U S T I C E

186

E U  C r i m i n a l  P r o c e d u r e



E U  C r i m i n a l  P r o c e d u r e J U S T I C E

187



E U  C r i m i n a l  P r o c e d u r eJ U S T I C E

188

Appendix 11 – Council Decision 
2009/316/JHA on the establishment 
of the European Criminal Records 
Information System in application 
of article 11 of Framework Decision 
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Many lawyers will be familiar with the European arrest 
warrant and assume that EU criminal law is for specialists. 
In fact, EU activity has expanded into all areas of 
procedure, from bail through to custody and almost 
everything in between. These measures are slowly coming 
into force throughout the EU and we are now beginning 
to see their impact.

This guide introduces the EU in a simple and accessible 
way so that busy practitioners can get to grips with what 
they need to know quickly. It summarises the relevant 
legislation and issues arising, providing essential materials 
in the annex. The guide aims to equip practitioners with 
the information necessary to grapple with these measures 
as they arise.
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