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PREFACE

THE Committee responsible for this Report was set up in December
1971 to re-examine the operation of the law of bankruptcy in England
and Wales and to make recommendations for its improvement.

Its appointment was prompted by the submission to JUSTICE of a
number of cases in which the law appeared to have operated harshly.
The complaints covered a fairly wide range. Bankruptcy proceedings
had been pursued when the complainant was basically solvent. The
inquisition and seizure of belongings had been oppressive and had
deprived the banksupt of his self-respect. Valuable assets had been
disposed of for far less than their true worth. Claims and legal actions
which could bave recovered sufficient to pay all the bankrupt’s debts
and provide a surplus had been abandoned, and there was no avenue
of redress. In some of these cases it was clear that the bankrupt had
contributed to his own misfortume and had failed to understand in good
time what was happening to him, but there was one feature common
to them all. The bankrupt had failed to take proper legal advice when
he was still in a position to do so and had found it difficult to obtain
legal aid once the bankruptcy proceedings had got under way.

Our deliberations soon revealed that the shortcomings we have
described were symptomatic of a more general dissatisfaction with
certain aspects of the present state of the bankruptcy laws, which have
now been on the statute book without any significant alteration for
over a century. Our own feelings that some of the essential features
of bankrupicy law are long overdue for reconsideration and reform
have coincided with an upsurge of public interest in the whole subject
of insolvency generally and bankruptcy in particular,

During the time at our disposal it has not been possible for us to
undertake a comprehensive review of bankruptcy law ! nor to examine
the operation of the new criminal bankruptcy procedures.? We have
confined ourselves, so far as possible, to recommendations which are
designed to ensure that, where there is no acceptable alternative to
bankruptcy, the treatment accorded to the bankrupt and his depen-
dants is no harsher than is reasonably necessary for the protection
of the interests of his creditors and of society generally.

We are greatly indebted to David Graham who, despite other heavy
commitments, undertook the task of drafting our report, and to
Michael Crystal, our Secretary, for his valuable services.

! Such a study is long overdue, but, to some extent, the ground
is at present being covered by the Departmental Committee of the
Department of Trade which has been set up to examine the Draft
Buropean Convention for the harmonisation of the insolvency laws
of the United Kingdom and those of the countries in the EBC.

2 The concept of criminal bankruptcy was introduced by the
Criminal Justice Act 1972, and is now contained in the Powers of
Criminal Courts Act 1973,
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INTRODUCTION

1. THE purpose of bankruptcy proceedings, which apply to traders
and non-traders alike, is, broadly speaking, to provide adequate
machinery for the collection and realisation of a debtor’s assets and
the distribution of the proceeds rateably amongst his creditors. In
return for giving up his property in this way the debtor is protected
from further proceedings against him by those creditors and in due
course he can expect to be discharged completely from all further
liability in respect of claims provable in the bankruptcy. The price
paid by the debtor for this relief is that he is subjected, so long as
he remains a bankrupt, to certain disabilities, such as limitations upon
his freedom to obtain credit and to trade and disqualification from
helding public office. In the eves of the debtor as well as of the
commercial community and society at large, the indignities associated
with the status of bankruptcy are considered to be at the root of and
are conveniently summarised in the wel-known expression, still
frequently encountered, “ the stigma of bankruptcy.”

2. The Committee considers that by and large it is possible to
draw a fairly sharp distinction between two soris of debtor. On the
one hand, there is the debtor who, more or less, has been the victim
of misfortune in respect of his financial affairs. For such a debtor
the Committee believes that some relaxation of the present law can
be justified. For the other category of debtor, namely, the person who,
whether in the course of his business dealings or otherwise, has been
guilty of fraudulent or reckless conduct, the Committee is as firmly
of the opinion that a strengthening of the law is required.

3. In the course of our discussions, it has also become apparent
that the structure of the current bankruptcy legislation has over the
years worked considerable injustice between various classes of creditors.
In this respect we have particularly in mind the advantages given to
preferential creditors at the expense of other classes of creditors
whose interests in the financial outcome of bankruptcy are thereby
in practice severely curtailed. We shall return to the question of which
creditors, if any, ought to be accorded preferential treatment in
bankruptcy at a later stage in this report.

4. In short, then, we have had at the forefront of our deliberations
whether the balance which has in the past been struck between the
interests of the debtor, his creditors and society generally ought to be
retained unaltered in the light of present requirements. The objectives
that have guided us can be stated briefly:

(a) to achieve a significant reduction in the number of debtors
forced into bankruptcy, without unduly prejudicing the interests
of their creditors and of the commercial and general public;

(b) to alleviate in appropriate circumstances the position of the
bankrupt and his family;

(c) to protect the smaller creditor, such as employees, in particular,
from the activities of unscrupulous debtors.
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PART 1
THE PRESENT POSITION

The essential features of the present bankruptcy law

5. As bankruptcy is regarded by many, with some just_iﬁcation 'to
be a technical subject, we think it will be helpful to give a brief
summary of the essential features of the law.

6. The crucial step on the road to bankruptcy is the making of the
Receiving Order which can be done either at the request of the debtor
himself or at the instigation of a creditor. The effect of the Receiving
Order is, on the one hand, to liberate the debtor in general from all
further proceedings by any of his creditors but, on the other hax_ld,
to deprive him of the use of his assets, which are for the time being
placed under the control of the Official Receiver; in the evex_:t of
the debtor being adjudicated bankrupt a trustee in bankruptcy will be
appointed to control the assets (see para. 16 post). ’I‘l;le Receiving
Order is advertised and is generally regarded by the public at large as
tantamount to the debtor having been made bankrupt. This, strictly
speaking, is not the case, the legislature having deliberately intended
that there should be a short period between Receiving Order and
adjudication during which the debtor is to be at liberty either to
apply to the court to rescind the Receiving Order on t_he grqund
that he is able to pay his debts in full, or to put before his a'edxtol:s
a proposal for a composition or scheme of arrangement which, if
approved by the court, will also enable him to rid himself of the
Receiving Order. In the absence of any technical objections to tI'1e
making of the Receiving Order, such as, for example, a defect in
service of the creditor’s petition, the processes of bankruptcy are
fully launched once the Receiving Order has been made and, except
in the limited circumstances described, they will lead inexorably to
the making of an order adjudicating the debtor bankrupt (Re A
Debtor (No. 12 of 1970y [19711 1 W.LR. 1212, C.A).

7. The adjudication of the bankrupt undoubtedly brings _about a
change in his civil status and capacity tc which he remains sub-
jected until he obtains his discharge from bankruptcy and, in some
respects, even beyond such discharge. It is this aspect of banlgr-uptcy
which has in the past given rise to the view that bankruptcy is of a
quasi-penal nature. Thus, so long as a person remains a bankrupt,
he is precluded from: (i) obtaining credit to the amount of £10 or
upwards from any person without informing that person that he is
an undischarged bankrupt, (ii) engaging in any trade or _bu_mness
under a name other than that under which he was adjudlcgted
bankrupt without disclosing to all persons with whom he enters into
any business transactions the name under which he was ac?judlcated
bankrupt, and (iii) being a director of or participating, directly or
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indirectly, in the management of a company. He is also disqualified
from standing for Partiament or at a local goverment election.
Furthermore, any property (with certain exceptions) which he acquires
before he obtains his discharge belongs to his trustee in bankruptcy,
who, if he is able to intercept it, is entitled to it for the benefit of
the bankrupt’s creditors. Until the discharge the bankrupt is not,
strictly speaking, entirely relieved from the claims of those creditors;
but their only remedy is to look to the trustee in bankrupicy for the
payment of a dividend out of the proceeds of the trustee’s realisations.
The effect of an order of discharge is to release (with certain specified
exceptions) the bankrupt from the claims of all creditors whose debts
are provable in the bankruptcy.

8. Bankruptcy proceedings are commenced either by the debtor
himself or by a creditor. Where the debtor commences, the pro-
cedure is for him to file in the appropriate bankrupicy court his own
petition in which he asks for a Receiving Order to be made against
him and, almost invariably, for an order that he should forthwith
be adjudicated bankrupt.

9. Where the creditor commences, the procedure is much more
complicated. He must be able to point to the commission by the
debtor of *an available act of bankruptcy,” as prescribed in section
1 (1) of the Bankruptcy Act 1914, Such an available act of bankruptcy
constitutes a statutory recognition of the debtor’s insolvency, and its
existence is a prerequisite for the presentation of a bankruptcy
petition by a creditor. The most common act of bankruptcy met with
in practice is the failure by the debtor to comply with the require-
ments of a Bankruptcy Notice (see further para. 41 post). Other acts
of bankruptey are committed, for example, by a debtor who, with
intent te defeat or delay his creditors, departs from his dwelling house
or otherwise absents himself or, in the archaic language of the statute,
begins to keep house.

10. Once an act of bankruptey has been committed by the debtor,
it remains “ available ” for the presentation of a petition by a creditor
for a period of three months. During that period any creditor with an
unpaid debt of £50 or more, or two or more creditors whose aggre-
gated debts amount to at least £50, are entitled to present a petition
against the debtor, relying upon any such available act of bankruptcy.,

11. The consequences which follow upon the making of a Receiving
Order are the same irrespective of whether that order was made upon
a debtor’s petition or a creditor’s petition. The debtor is obliged to
attend upon the Official Receiver and to give him a statement which
is generally known as “ the preliminary narrative,” which deals with
the background information relating to the history of the debtor and
the causes of his failure; he is also required to fill in a standard form
of questionnaire in which brief particulars of matters such as his
principal assets and liabilities and his earnings are stated. In due
course he is obliged to file in the court a full sworn statement of his
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4 Bankrupicy

assets and liabilities together with a deficiency or surplus account as
the case may be.

12. Shortly after the Receiving Order has been advertised a first
meeting of the creditors in the bankruptcy is held at which the
principal business transacted is the election of a trustee in bankruptcy
and a Committee of Inspection and, unless the debtor has already
himself consented to adjudication, the taking of a decision whether
or not an application for that purpose should be made_. Any such
application is in fact normally made by the Official Receiver (though
it can be and has occasicnally been known to be made by a creditor),
and the Official Receiver is entitled to apply for such an order
notwithstanding that the creditors have voted to the contrary.

13. In due course, uniess the bankrupt is so ill as to make his
attendance impossible, or unless he is mentally unfit, his public
examination takes place in open court. This examination is conducted,
in the first place, by the Official Receiver who normally puts to the
bankrupt in question and answer form the information, or much of
the information, obtained in the course of the preliminary examina-
tion at the Official Receiver’s office, though he is by no means con-
fined to this information as the basis of his questions. The trustee in
bankruptcy or any creditor present (who has proved a debt) are also
entitled to question the bankrupt, but no one else. We retm:n to the
subject of the public examination at a later stage in this report
{para. 41 pos).

14. Once the public examination has been concluded, the bankrupt
is at liberty to apply for his discharge but in practice he will usually
allow a fairly considerable period of time to elapse before doing that,
if he ever does so at all.

15. The application by the bankrupt for his discharge is a]sq hea::d
in open court. Notification of the date of the hearing is given in
advance to the creditors, and at the hearing the Official Recejver is
required to submit to the court a report in writing dealing with fhe
history and causes of the bankrupicy, the bankrupt’s conc!uct during
the proceedings, and also the results of the administration of the
estate by the trustee in bankruptcy. The foundation for the Official
Receiver’s report will primarily be the answers given by the bankrupt
at his public examination. One of the principal objects of the report
is to disclose to the court any conduct of the bankrupt that falls
within a specified category of * facts ” which are contained in section
26 of the Bankruptcy Act 1914, such as that the bankrupt’s assets
are not of a value equal to 50p in the £ on the amount of his
unsecured liabilities, that he has continued to trade after knowing him-
self to be insolvent, or that he has contracted any provable debt
without having at the time of contracting it any reasonable or prob-
able ground of expectation of being able to pay it. If any such facts
are found to exist, then the court is precluded from granting an
immediate discharge and may take them into account in deciding
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whether to grant a discharge at all, and if so, as from what date and
upon what terms.

16. The trustee in bankruptcy is the person charged with the
collection and distribution of the bankrupt’s assets. He is, in the
more substantial cases, usually a professional accountant but, where
the estate is likely to be small the office is frequently left in the
hands of the Official Receiver himself. The trustee is responsible to a
Committee of Inspection (s. 20 Bankruptcy Act 1914).

17. The distribution of the proceeds of the bankrupt’s assets is
carried out by the trustee in bankruptcy in accordance with a specified
order of priorities. In brief, after satisfying the costs, charges and
expenses of the administration, payment is made to the categories of
preferential creditors principally enumerated in section 33 of the
Bankruptcy Act 1914, and only when those debts have been paid in
full is any distribution made by way of dividend to the bankrupt’s
other creditors. We return to this subject later in the report; see
para. 77 et seq.

History of bankruptcy legislation and reforms recently introduced in
Commonwealth countries
[8. Provisions dealing with bankrupts have formed part of English
statute law since at least the time of the reign of Henry VIIL In
the succeeding centuries there were many attempts to overhaul and
modernise the legislation (which until 1869 was confined to * traders *),
culminating with a series of statutes in the first half of the nineteenth
century. The present pattern of bankruptcy, as described above, is
based on the provisions of the Bankrupcty Act 1883 which, to all intents
and purposes, were repeated in the current Bankruptcy Act of 1914.
Since then minor modifications have been introduced by the Bank-
ruptcy (Amendment) Act of 1926 and also by the Companies Act 1947,
the Theft Act 1968, the Criminal Justice Act 1972, and now the Powers
of Criminal Courts Act 1973,

19. The English Act of 1883 was the model for the New Zealand
Bankruptcy Act 1908 and for the legislation culminating with the
Australian Bankruptcy Act 1924, It is to be observed that Scottish
Bankruptcy Law is not in every significant respect uniform with
English law.

20. Since the passing of the English Act of 1914 there have been
two Government Committees set up to look into the reform of the
bankruptcy law. The recommendations of the first Committee, in 1924,
were of a limited character and prompted certain amendments to the
principal Act which were introduced in 1926. A wide-ranging inquiry
was, however, carried out by the Blagden Committee which was set
up in 1955 and whose Report was published in 1957. The contents
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of that Report have been entirely shelved in this country.® However,
the recommendations of the Blagden Committee were carefully con-
sidered by a Committee, known as the Clyne Committee, appointed
to review Australian bankruptcy law, whose report was published in
1962. That Report led to the passing of the Commonwealth Bankruptcy
Act 1966 which gave expression to a number of recommendations of
the Blagden Report. This trend of adopting some of the thinking behind
the Blagden proposals was continued by the draftsmen of the New
Zealand Insolvency Act of 1967, and also by the authors of the Tassé
Report in Canada* which led to major revisions in Canadian Bank-
ruptcy Law enacted in 1971. It is also to be noted that the Scottish Law
Comemission in a Memorandum dated November 27, 1971, have put
forward a number of draft proposals for the amendment of Scottish
Bankruptcy Law.*

Some facts and figures

21. The Committee has found it useful to consider some of the
statistics contained In the General Annual Reports on Bankruptcy
prepared by the Department of Trade. A survey of those reports for
the years between 1970 and 1973 reveals the following information from
which certain inferences may be drawn which are discussed later in
this report:

(a) In the year 1970 there were no less than 4,656 Receiving Orders
(including orders for the administration of deceased debtor’s
estates under section 130 of the Bankrupcty Act 1914), and in
the folowing year 4,367. In 1972 the number of Receiving
Orders fell to 3,884 and in 1973 was 3,880.

(b} Generally speaking, just over a quarter of the Receiving Orders
in the whole country appear to be made in the High Court
which acts as the Bankruptcy Court for the London area, the
temainder being made in the county courts, sitting in bank-

3 In a written Parliamentary Answer on July 30, 1974, the Lord
Chancellor stated that the Government was broadly in agreement with
the Blagden Committee’s conclusion that the basic structure of
bankruptcy law, apart from that relating to discharge, was sound and
well suited to its purpose; and that the Department of Trade and the
Lord Chancellor’s Department were considering the question of
discharge with a view to legislation when parliamentary time permitted
{(Hansard, 1974, vol. 353, no. 66, cols. 2299, 23(00).

4 Bankruptcy and Insolvency—Report of the Study Commission on
Bankruptcy and Insolvency Legislation, 1970.

5 The Committee is also aware that a comprehensive review of
Federal Bankruptcy Law is at present being carried out in the United
States and that one of the principal questions under discussion is
the extent to which the Government shouvld be entitled to rank as a
preferential creditor for taxes.
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ruptcy in the provinces.® In the High Court the majority of
Receiving Orders are made on creditors’ petitions whereas in
the county court the overwhelming majority are made on the
debtor’s own petition.

(c) T_'he number of Applications for Discharge heard by the courts
in 1972 was 1,171 and in 1973, 1,056. Of these approximately
20 per cent. were refused outright or adjourned generally.

(d) Tl’.le average dividend paid to unsecured creditors (i.e. after the
d.lscharge of the costs, charges and expenses of the administra-
tion and payment of preferential debts) in cases where the
Official Receiver acted as trustee in bankruptcy and where, it
must be emphasised, the prospects of realisation are perforce
negligible, was 3-dp in the £ in 1970 and 1-9p in the £ in 1971;
in other cases (where the trustee was usually a professional
accountant) the average dividend paid to unsecured creditors
was 11-8p in the £ in 1970 and 11-3p in the £ in 1971. The figures
were approximately the same in 1972 and 1973.

(e) The liabilities estimated by bankrupts to rank for dividend
amounted in the year 1970 to £22,158,811, in 1971 to £29,410,090,
in 1972 to £20,447,464 and in 1973 to £19,685,133; they esti-
mated their assets to be worth £6,621,644 in 1970, £6,649,739 in
1971, £8,357,047 in 1972 and £8,886,560 in 1973. Since all these
figures were compiled from estimates provided by the bankrupts
themselves, their accuracy should be treated therefore with con-
siderable reserve. It is also relevant to note that the estimated
figure for liabilities in 197] of £29,410,090 was contributed to
by two cases where the liabilities were each in excess of
£4,000,000.

(f) The average estimated deficiency was £3,273 in 1970, £5,212 in
1971, £3,170 in 1972, and £3,295 in 1973.

. Foa:, e.g. th? total of 3,380 cases dealt with in 1973 is made up
of 973 in the High Court and 2,407 in the county courts.



PART II

PROPOSALS FOR REFORM

22, The Committee has given particular attention to the following
aspects of bankruptcy law which, in the light of the considerations by
which we have been guided, appear to call for review and reform:

{1) The bankruptcy notice {paras. 23 to 29, posi).

(2) The petition (paras. 30 to 40).

{3) The public examination (paras. 41 to 57).

{4) The discharge (paras. 58 to 71).

{5) The assets available for creditors (paras._ 72 to 76).

(6) Potential discrimination amongst creditors (paras. 77 to 80).
(7) Complaints against the trustee in bankruptcy (paras. 81 to 90).
{8) Actions by the bankrupt: legal aid (paras. 91 to 97).

{9) Bankrupts obtaitring credit (paras. 98 to 100).

(1) The bankruptcy nofice '

23. A creditor, with an unsatisfied judgment, is, generally speaking,
eutitled to commence bankruptcy proceedings against the debtor by
serving him with a Bankruptcy Notice; if the debtgr fails to comply
with the requirements of that notice he will commit an act of bank-
ruptey. Provisions dealing with this act of *bankruptgy and the contents
of the Bankruptcy Notice are contained in section 1 (1) {g) and
section 2 respectively of the Bankruptcy Act 1914 which can be
summarised as follows:

(a) A debtor will commit an act of bankruptcy if a creditor has
obtained a final judgment or final order against him for any
amount and, execution thereon not having been stayed, has
served on him in England or, by leave of the court, e‘lsewhe;e,
a ‘Bankruptcy Notice in the prescribed form, and he _fallg,
within seven days after service of the notice, if the service is
effected in England, and in case of service effected elsewhere
then within the time limited by the order giving leave to effect
such service, either to comply with the requiremeqts of the
notice or satisfy the court that he has a counterclaim, set-off
or cross-demand which equals or exceeds the amount of the
judgment debt or sum ordered to be paid, _a.nd whi'ch he could
not have set up in the proceedings in which the judgment or
order was obtained. o )

(b) (i) The standard form of Bankruptcy Notice is prescribed by
Form 6 of the Statutory Forms which are contained in an
appendix to the Bankruptcy Rules l9§2. )
(i) The notice requires the debtor either to pay to the cred:t_or
or his agent within seven days after service of the_ notice
upon him {excluding the day of service) the sum specified in
the notice, or to secure or compound for that sum to the

8
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satisfaction of the creditor or his agent or to the satisfaction
of the court; alternatively, the debtor is informed that he must
satisfy the court that he has a counterclaim, set-off or cross-
demand against the creditor equalling or exceeding the sum
claimed in the notice and which he could not have set up in the
action or other proceedings in which the judgment was obtained.
(iii) On the reverse side of the form in common use there is a
statement drawing the debtor’s special attention to the con-
sequences of non-compliance with the notice, namely, that he
will have committed an act of bankruptcy on which bankruptcy

i may be taken against him; he is also informed that
if, however, he has an appropriate counterclaim, set-off or
cross-demand, then he must, within three days, apply to the
court to set aside the notice by filing with the Registrar an
affidavit to the above effect.

24. In view of the serious consequences to which non-compliance
with a Bankruptcy Notice give rise, Le. the creation of the event on
which, in the overwhelming number of cases, the whole of the
subsequent bankruptcy proceedings are founded, the Committee has
considered whether the time allowed for complying with the notice, if
to be served in England, ie. seven days, together with three days for
asserting the appropriate counterclaim, etc. is too short. The Com-
mittee has in mind that in modern circumstances periods of no more
than seven days and three days respectively are totally insufficient
to enable a debtor to obtain, on the one hand, professional advice
as to how he should deal with the notice, e.g. by challenging its
validity on technical grounds or by raising the appropriate counter-
claim, or, on the other hand, and in the Committee’s experience this
is undoubtedly the most important consideration, to raise money from
his own resources or from a third party to satisfy the creditor.

25. One particularly troublesome aspect of this subject came to the
attention of the Court of Appeal in Re 4 Debtor (No. 991 of 1962)
{1963] 1 W.L.R. 51, when the nature of the evidence relating to the
existence of the appropriate counterclaim to be submitted to the
court within the initial period of three days was considered. Although
it was held that such evidence might be of no more than a preliminary
character, later capable of being supplemented and amptlified by
fuller particulars, the Committee feels that the time limit in this regard
is much too tight and such as to impose upon the debtor genuine
hardship,

26. The Committee has noted that under the New Zealand legislation
the time for complying with a Bankruptcy Notice is 14 days after the
service of the notice (s. 19 (1) (by of the Insoivency Act 1967),
and that in Australia the time both for complying with the notice and
for raising the appropriate counterclaim, etc. is “ within the time fixed
by the Registrar by whom the notice was issued ” (s. 40 (1) {g) of the
Bankruptcy Act 1966).
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27. In the view of the Comumittee it is necessary to strike a.f_a.ir
balance between the interests of the debtor, on the one han‘_d, in raising
sufficient money to satisfy the judgment debt or to establish a l-a.wful
objection to the notice, and the desire, on the other ham:!, of a diligent
creditor either to be paid out within a reasonable time or to be
permitted to petition for 2 Receiving Order. The Committee therefore
recommends that the appropriate periods of time should be as
folows:

{a) the debtor should normally have 2] days notice to comply with
a Bankruptcy Notice, if served in England; )

(b) the debtor should have 14 days in which to file the affidavit
raising an appropriate counterclaim; and

(c) the court should be given a much clearer discretion than now
appears to exist to prescribe, at the time a_Bankruptcy Notice
is issued, longer periods when the special circumstances of the
case so justify.

28. The foregoing recommendations, in so far as they_ relate to tl}e
time schedule for compliance with a Bankruptcy Notice served in
England, would involve amendments to section 1 (1) (g_) of the
Bankruptcy Act 1914. The Comrnittee, however, would also_ like to see
certain minor, but nonetheless significant, alterations made in the pres-
cribed form of Bankruptcy Notice which, we consider, could be
achieved quite simply by appropriate modifications to Form 6 of the
current forms.

29. The effect of the modifications which the Committee envisag_es
would be, first, to ensure that the format of the Pankruptcy Nc_)tlc_e
was such as to display more prominently the warning as to the signi-
ficance of the debtor’s failure to deal with the notice promptly and,
secondly, to indicate to him that if he is in any doubt as to what he
should do with regard to it, he ought as quickly as possible to seek
professional advice, e.g, from a solicitor or accountant, or frorq his
local Citizens Advice Burean. In this last connection the Committee
would welcome the establishment of some local welfare bodx or the
expansion of existing services from which advice can be obtained, at
any rate in the simpler type of cases, by a debtor faced with bankrupicy.

(2) The petition n
30. (a) A creditor is not entitled to present a Bankruptcy Petition
against a debtor unless there is owing by the debtor to lnm.a hql_xnc!atgd
debt amounting to at least £50 or, if two or more creditors join in
the petition, the aggregate amount owing to them is not less than £50.

{b) At the hearing of the petition the court requires Q{oof of the
existence of such indebtedness, of the service of the petition and _of
the commission of an available act of bankruptcy; if satisfied with
the proof the court may make 2 Receiving Order. in pursuance of the
petition. If, however, the court is not satisfied with regard to any of
those matters it may dismiss the petition. Furthermore, the petition
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may be dismissed if the court is satisfied by the debtor that he is able
to pay his debts or that for other sufficient cause no order ought to
be made. Once presented no petition can be withdrawn without the
leave of the court.

31. In practice the court will frequently grant an adjournment of
the petition, the most important grounds upon which it normally does
so being, first, to enable the necessary technicalities to be complied
with, secondly, to enable the evidence on either side to be fully heard,
and, thirdly, to enable the debtor in the event of his being able to
do so to satisfy the Registrar of his power to pay his debts in full.
It is upon the last ground that adjournments are generally granted,
but in so doing the court will require to be satisfied that there is a
reasonable prospect that the debts will be paid in full and for this
purpose it will require to be put in possession of all possible
information as to the position of the debtor and as to the state of the
negotiations which it is said will result in obtaining funds for the
payment of the debts.

32. (a) If the debtor is unable to raise funds to pay off his debts,
then, provided the requirements referred to above have been met, the
court will be obliged to make a Receiving Order. This it will do not-
withstanding that the overwhelming majority of the debtor’s creditors
might well be prepared to accept a different course, such as the
execution by the debtor of a Deed of Arrangement. It follows that a
petitioning creditor, however small his debt in relation to the debtor’s
overall liabilities, can effectively force him into bankruptcy and override
the reasonable wishes of a majority of creditors who might be
willing to extend some indulgence towards him.

(b) The law does in fact recognise the right of a debtor outside
bankruptcy to enter into compromises with the general body of his
creditors, and usually these are embodied in the form of a Deed of
Arrangement whereunder the debtor is given a release from his
liabilities to creditors in return for the assignment of his property to a
trustee whose function is to distribute the proceeds amongst those
creditors. Although such deeds are registrable under the Deeds
of Arrangement Act 1914, from the debtor’s point of view they are
beneficial in that the stigma of bankruptcy is avoided and the question
of a public examination does not arise at all; from the point of view
of the creditors, whereas they lose the advantage of a rigorous
investigation into the debtor’s affairs and are also at a disadvantage
in certain other respects, such as the avoidance of voluntary settle-
ments or fraudulent preferences made by a bankrupt, they usually
gain by obtaining a substantially larger dividend more speedily than
would be the case in a bankruptcy.

(¢) In recent years the number of deeds registered under the Act
has only once (1969) exceeded 200; in 1972 there were 92 and in 1973,
95. It is the Committee’s experience that quite frequently the machinery
of a Deed of Arrangement, though somewhat costly to implement

1.—4
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because of the professional expertise required, is utilised_ by debtors
whose affairs, ideally, ought to have been subject to the rigours of an
examination in bankruptcy. The Committee finds it disappointing that
the more deserving class of debtor appears not to have made much
use of the Deed of Arrangement.

33. {(a) Once a Receiving Order has been made or adjudicatior; has
taken place, the debtor is basically faced with one of two alternatwes_ :
either he must provide sufficient funds to enable his dets to be paid
in full, in which event the bankruptcy proceedings will normally_be
entirely undone, or, alternatively, he mmust accept the status of being
bankrupt and apply for his discharge therefrom in due course.

{b) The Bankruptcy Act does in fact provide _fgr an intermediate
position whereby the debtor against whom a Recewm_g Order has been
made may, either before or after adjudicatloq, sub.nut proposals for a
composition or scheme of arrangement whz'ch,_ if accepted by the
requisite majority of his creditors (Le. a majority in number and three-
fourths in value) and approved by the court, will have the effect of
disposing of the bankruptcy proceedings altogether. Howeve-r, no spch
composition or scheme can be approved by ttge court u_nless it provides
reasonable security for the payment of 25p in the £ in respect qf a}l
the unsecured debts provable against the debtor’s estate, and until his
public examination has been concluded.

{c) In practice the provisions oontaine_d. in sections 16 and 21 of the
Bankruptcy Act relating to such compositions and schem.es of arrange-
ment are very infrequently used by debtors. The Comn'utte:e feel§ that
this may be attributable in large measure not only to _tt'le djﬂ“lcu_lnes of
preparing 2 workable scheme, supported by the requisite security, bqt
also to the fact that since the debtor has in any event 'to undergo-hJs
public examination, he may well prefer simply_to wait for the time
when he can reasonably be sure of obtaining his discharge.

34, The £50 minimum for the petitioning creditor’s debt has
remained unaltered in England since it was fixed as long ago as the
Bankruptcy Act 1869. In Australia and New Zealand, however,' recog-
nition of the decline in monetary values has led to recent legislation
by which the amount reguired to support a bankruptcy petition has
been substantially increased.

35. The Committee feels that the present minimum in this country
is now not only utterly out of date but is such as to have po_smve!y
harmful effects in relation to the use of bauk{uptcy proceecimgs_ in
certain cases. The Committee particularly has in mind the situation
where a judgment creditor, with a relatively small debt, e.g. less thap
£100, uses the machinery of ba.nkruptcy_to attempt to recover his
debt rather than resort to the normal and indeed adequate procedures
generally used for the recovery of judgment debts. Not only does the
resort to a bankruptcy petition tend to cause unnecessary embgr_rass-
ment to the debtor but it undoubtedly imposes upon him the a:dflltloual
burden of having to pay, if he wishes to dispose of the petition, the
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costs of the petitioner in relation to its presentation and prosecution.
In the experience of the Committee a petitioning creditor’s costs today,
even after taxation by the court, are unlikely to be less than £75.

36, There is an increasing tendency with the minimum debt being
so low for the Bankruptcy Court to be used as a debt-collecting
agency. This is not only very costly so far as the debtor is concerned
but also, and perhaps more significantly, it has the effect of diminishing
the status of the Bankruptcy Court itself. In the Committee’s view
proceedings in the Bankruptcy Court should be reserved for and aimed
at the more serious type of case where the debt used as the foundation
for the petition is, by current commercial standards, to be regarded as
substantial and where, accordingly, the likelihood of there being other
creditors, for whose general benefit the proceedings should enure, is
consequently greater.

37. The Committee, in short, would like to see reduced the
opportunity that exists at present for the unscrupulous creditor to
hound his debtor by unnecessary resort to bankruptcy proceedings
as an appropriate means of enforcing payment of a debt or otherwise
procuring his claim to be met, whether in full or in part. The
Committee has no doubt at all that the amount of the debt required
to justify the commencement of bankruptcy proceedings should be the
subject of a sharp increase, the level to be at the very least £200.
However, in view of the prevailing economic conditions and the need
to ensure that the level fixed does not too quickly become out of date,
some members feel that a substantially higher level would be appro-
priate. Whatever level is finally chosen, consideration should also be
given to the introduction of machinery whereby the proposed increased
level can be further raised, as and when necessary, without the need
for any further amendment to the substantive Bankruptcy Act, e.g. by
delegated legislation. The Companies Bill 1973, which has not been
proceeded with, contained provisions which would serve as a useful
model in this regard.

38. The alternatives presently available to the debtor and to the
court at the hearing of a creditor’s bankruptey petition have already
been outlined. The Committee, however, considers that these alter-
natives may not be sufficiently flexible to cover the genuine predicament
of some debtors who, though quite unable to satisfy all their debts
in full, would nonetheless like to put their affairs in the hands of
their creditors, with a view (i) to providing the creditors with some
prospect of obtaining the same, or possibly a larger dividend than
bankruptcy would produce, and sooner, and (ii) to avoiding for the
debtor (and indirectly his family) the unnecessary stigma of bankruptcy.

39. The Committee has considered various alternatives to bank-
ruptcy. It is noteworthy that whereas the legislature has provided one
alternative in the shape of the Deed of Arrangement, this method of
administration does not now appear to find much favour either with
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debtors or their creditors.” The Committee has also considered an
extension of the provisions of section 16 of the Bankruptcy Act 1914
relating to the approval by the court after the making of a Rgcewgng
Order of a scheme between a debtor and his creditors, to the situation
prior to the making of a Receiving Order. This would be closely
analogous to the provisions relating to schemes of. arrangement & by
limited companies and their creditors contained in section 206 of
the Companies Act 1948. The Committee has reluctantly come to the
conclusion that such schemes are likely in practice to be cumbersome
to achieve and ualikely to commend themselves to creditors.

40. The Committee is, however, conscious of the possibility, open
at least to the debtor whose affairs fall within 2 small compass, .of
employing the procedure contained in the Administration of Justice
Act 1970, known as “ the Administration Order.” Such a procedure,
the extent of which is not yet generally known, has the merit that
the administration of the debtor’s affairs is regulated by' the court
(i.e. the Registrar of the local county court) with a minimum of
formality and expense. It is known that in the United States th_e
Federal bankruptcy legislation contains provisions for what is
commonly known as the * wage-earner plan”™ whereby the smaller
debtor’s affairs can be regulated under the aegis of the court and
provision made out of his present and future earnings fo_r payment
over a period to his creditors. We think that the power which already
exists to extend by Order in Council the scope of the administration
order procedure should be exercised more frequently.

(3) The public examination

41. Every debtor must, as the law now stands, undergo a pubiic
examination unless he is excused on the grounds of ill health. Thus the
stigma of bankruptcy is compounded by the indignity whjch't_he del_ator
must face in having his financial ineptitude and personal fa.lhng_s aired
in open court and particularly in the provinces accompanied by
publicity in the local press. This is in marked contrast to the position
of a director of a limited company which has gone into liquidation
by reason of insolvency. Such a director, except in the‘most rare
circumstances, will not be required to give an account of his steward-
ship of the company’s affairs on oath and in open court.®

42, The purpose of and the need for the retention of the public
examination in every case has therefore been at the forefront of the
Committee’s deliberations throughout its meetings. Public awareness
of certain possible shortcomings with regard to the present practice
and procedure ai the public examination has led to the very recent
introduction of some amendments which the Committee welcomes.
However, the Committee considers that these amendments are of no

7 Para, 32 (¢) supra.
& Para. 33 (c) supra.
® Para. 456 (b) post.

The Public Examination 15

more than a procedural nature and that they do not deal with or
remove the necessity for an answer to the basic question, namely,
has the time now come for the abolition of the public examination
entirely?

The nature of the public examination

43. (a) Provisions for the public examination of debtors in bank-
ruptcy proceedings are contained in section 15 of the
Bankruptcy Act 1914,

(b) By that section every debtor is obliged to attend a public
sitting of the court on an appointed day to be examined
as to “his conduct, dealings and property.” The Official
Receiver is under an obligation to take part in the examin-
ation, the trustee in bankruptcy (if other than the Official
Receiver) may do so and any of the debtors creditors is
entitled to examine him concerning * his affairs and the causes
of his failure.” It is further provided that the court may put
such questions to the debtor as it may think expedient,

{c) During the examination the debtor is under oath and it is
his duty to answer all such questions as the court may put
or allow to be put to him. Subject to a few limited exceptions
the debtor is obliged to answer questions even though his
answers thereto might tend to incriminate him and no
caution need be given to him before any such questions are
put. However, it has always been the established practice
of the Bankruptcy Court, now enshrined in Rule 191A of
the Bankruptcy Rules 1952 (recently introduced), to adjourn
the public examination if criminal proceedings have been or
are likely to be instituted in respect of any matter arising
out of or connected with the bankruptcy proceedings.

(d) The court has extensive powers to adjourn the examination
from time to time and, in particular, where the debtor
without showing any sufficient reason has failed to attend the
examination or to comply with any order of the court in
relation to his accounts, conduct, dealings or property, or
where the court is of the opinion that the debtor is not making
a full and true disclosure of his affairs, then the examination
may be adjourned sine die. Such an order is regarded as
being of a penal nature. When the court is satisfied that the
affairs of the debtor have been sufficiently investigated then
it will conclude the examination.

(e) The circumstances in which the court can dispense with a
public examination are extremely limited, restricted as they
are to those cases where the debtor is suffering from such
mental disorder or physical affliction or disability as, in the
opinion of the court, to make him unfit to attend the
examination.

(®) Until the public examination has been concluded a bankrupt
is not at liberty to apply for his discharge under section 26



44. (a) In the High Court, which acts as the Bankruptcy Court for

the London district, the public examination is heard by one
of the permanent bankruptcy registrars who will normally
deal with and supervise all aspects of the bankruptcy from
start to finish, more especially presiding on what in practice
are the three most important occasions, namely (i) the hearing
of the petition when the Receiving Order is made, (ii) the
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of the Act nor is the court entitled to approve any scheme of the special features prescribed by section 26 of the
or composition with his creditors submitted under sec- Bankruptcy Act, the existence of which must be taken into
tion 16 or section 21 of the Act. The answers given by the consideration by the court upon the Application for Dis-
debtor at his public examination will in practice form the charge. Those features include such matters as whether the
basis of the report which the Official Receiver is obliged to bankrupt has omitted to keep proper books of account, has
make to the court upon any such application by the bankrupt continued to trade after knowing himself to be insolvent or
for discharge or for the approval of such a scheme or has contracted any debt provable in the bankruptcy without
composition. having at the time of contracting it any reasonable or

probable ground of expectation of being able to pay it, for

The court example, by giving a guarantee,1

(c) There are cases, though in the Committee’s expetience they

are by no means frequent, where the public examination is
prolonged by reason of the very size and complexity of the
bankrupt’s affairs and the difficulty of ascertaining to what
extent his conduct has fallen short of accepted commercial
standards of behaviour.

public examination and (iii) the bankrupt’s Application for History of the public examination and analogous provisions in the
Discharge. Companies Act 1948.

(b) In the county court, which acts as the Bankruptcy Court in 46, (a) The public examination has, in one shape or another, been

the provinces, the public examination has hitherto almost
invariably been conducted by a County Court Registrar who,
in addition to his duties in relation to bankruptcy matters,
performs a wide variety of other judicial functions. It is a
feature of the administration of bankruptcy matters in the
county court that whereas the same registrar will preside at
the hearing of the petition and the public examination, the
Application for Discharge (save in rare cases) is dealt with
by the judge of the court.

The hearing

45. (a) The conduct of the public examination is for the most part

in the hands of the Official Receiver, in many cases the
hearing being disposed of with the utmost efficiency and
expedition. Indeed, it is the experience of the members of
the Committee that at the examination the debtor is simply
asked to confirm, quite briefly, in question and answer form
the substance and accuracy of information previously supplied
by him in his Statement of Affairs and in the course of his
preliminary examination, ie. during one or more interviews
with the Official Receiver’s examiner or other members of
his staff or obtained from creditors or other sources.

(b) The object of the public examination from the point of view

of the Official Receiver is to put on record the size and
extent of the debtor’s assets and liabilities, the history
of his business activities and the circumstances regarding
his failure. The Official Receiver is particularly concerned
to ascertain whether the conduct of the debtor exhibiis any

an integral part of English bankruptcy law for well over a
century.

(b} Provision is contained in section 270 of the Companies Act

1948 whereby, in the case of a company which is being
wound up by the court {(i.e. a company in compulsory liqui-
dation), if the Official Receiver has made a report stating
that in his opinion a fraud has been committed by any person
in the promotion or formation of the company, or by any
officer of the company in relation to the company since its
formation, then the court may, after consideration of the
report, direct that such person or officer shall attend before
the court on a day appointed by the court for that purpose
and be * publicly examined as to the promotion or formation
or the conduct of the business of the company or as to his
conduct and dealings as officer thereof.” The provisions
regarding the conduct of those who may perticipate in such
a public examination are mutatis mutandis the same as under
section 15 of the Bankruptcy Act, and the witness can also
be obliged to answer incriminating questions. However, by
virtue of the necessity for the Official Receiver to be able
to state that in his opinion a case of fraud is involved a
public examination under section 270 of the Act of 1948
is extremely difficult to obtain and, at any rate in recent
times, no such examination is known to the Committee to
have been held.

10 See also para. 15 supra.
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The public examination in other countries

47. {a) In Australia a public examination takes place in every case
except in small bankruptcies, i.c, where it appears to the
court that the bankrupi’s liabilities do not exceed 4,000
Australian dollars (the equivalent of £2,268 sterling). In such
cases there js no public examination “unless a creditor, by
notice in writing to the trustee, requires such an examination
to be held or the trustee is of the opinion that such an
examination ought to be held ”: sections 69, 185 and 186 of
the Bankruptcy Act 1966.

(b) In New Zealand section 69 of the Insolvency Act 1967 pro-
vides that if the assignee, at any time after adjudication and
before the making of any absolute Order of Discharge, files
in the court a statement to the effect that it is desirable that
the bankrupt should submit to a public examination, or if the
creditors, at any meeting before the making of an absolute
Order of Discharge, pass an ordinary resolution to the like
effect, and a copy of the resolution certified by the assignee
or chairman is filed in the court, then a public examination
shall take place.

{c) In Northern Ireland we understand that the procedure at the
public examination, held in all cases, is often confined to
the debtor merely being asked to confirm the contents of the
Official Receiver’s written summary of the Statement of
Affairs and observations regarding the case which have pre-
viously been circulated to creditors: compare Form ORI12
in this country.

(d) In Scotland the regulation of the public examination is dealt
with by sections 83 to 91 of the Bankruptey (Scotland) Act
1913,

The purpose of the public examination

48, The public examination has in the past been regarded as serving
a wide variety of purposes of more or less significance of which the
following is by no means an exhaustive list:

{a) Investigatory, i.e. to discover the true state of the bankrupts
affairs and the causes of his failure, to locate his assets or
the assets which under the various provisions of the Bankruptcy
Act and other enactments are capable of being recovered by
the trustee in bankruptcy for the general body of creditors.

(b) Informative, i.e. to acquaint the creditors as well as the public
at large with the circumstances of the bankrupicy, to give an
opportunity to those creditors to question the debtor and also,
through publicity, to make known to other creditors, whose
existence may not have been disclosed by the debtor or other-
wise come to light, the fact that bankruptcy has taken place.

{c) Protective, i.e. to warn potential future creditors of the bank-
rupt’s previous conduct and also, through the publicity attaching
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to the examination, to have a deterrent or perhaps reformative
effect upon members of the trading community, in particular
by improving the standards of commercial practice and integrity.

(d) Precautionary, i.e. to ascertain whether the banksupt ought ever
to be relieved of those disabilities which are imposed upon
him by virtue of his status as a bankrupt and also from the
stigma to which such status still appears to expose him in the
eyes of society generally.

Reasons for abolishing the public examination

49. The Committee has considered a number of arguments the
impact of which either individually or taken together is claimed to
warrant the complete abolition of the public examination and they
can be summarised as follows:

(2) The examination is frequently no more than a formality, a waste
of time and quite unnecessary in that it elicits no information
or no useful information beyond that which is already known
to the Official Receiver.

(b) It is unjustifiably costly, in particular, having regard to the
time and energy devoted to its preparation by the Official
Recziver and his staff, on the one hand, and the lack of any
worthwhile information obtained thereby, on the other, both
in relation to the recovery of assets and regarding the true
causes of the bankrupt’s failure.

(c) The debtor is given no real opportunity at the examination to
defend himself, the occasions on which he will be legaily
represented or be in a position to obtain legal representation
(notwithstanding the Legal Aid Scheme) being rare and,
moreover, he can be compeled to answer questions of an
incriminating nature without any caution being administered.

(d) The public examination can occasionally be used by a creditor
as a means of victimising his debtor.

(e) Answers can be given at the examination which might be
damaging to the reputation of third parties not represented or
éven competent to be represented at the hearing.

(f) In so far as information obtained from the debtor is required
in connection with subsequent aspects of the bankruptcy, such
as the discharge application, the Official Receiver could rely
upon the answers given in the course of the preliminary
examination to which the provisions of the Perjury Act 1911
are made applicable.

{g) In so far as any further information is required from the debtor,
it could be obtained at a private examination before the court
under section 25 of the Act of 1914, either at the suit of the
Official Receiver or the trustee in bankruptcy or, exceptionally,
at the suit of a creditor.

(h) The public examination has outlived any usefulness it may once
have been thought to possess and it is no longer necessary to
expose bankrupts to the indignity which it cccasions.
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Reasons for retention of the public examination

50. These may be summarised as follows:

(a) The public examination can assist a trustee in bankruptcy
with regard to the location of assets; it is the experience of
many members of the Committee that a liquidator of a limited
company is in this respect at a great disadvantage and
would welcome the opportunity of having an examination
in public of those responsible for the downfall of the
company.

(b) It is thought to be more likely that if the examination is held
in public, as opposed to the privacy of chambers, then,
because of the publicity surrounding it, (i) it may cause a
bankrupt to be less evasive and (i) it may help to elicit
information from other sources which, but for the publicity,
could not have been obtained,

{c} At the examination the debtor is given an opportunity of
publicly refuting, in the presence of his creditors, allegations
made against him as to his conduct and integrity.

(d) Society at large and, in particular, the commercial community,
has a right to know to what extent the facilities by which
credit is extended have in any particular case been abused.

Should the public examination be abolished?

51. While the Committee is of the opinion that in appropriate
circumstances the public examination can perform an important and
useful function in bankruptcy proceedings, it also recognises that there
are a considerable number of other cases where the full scale procedure
of such an examination is of little or no practical value. The difficuity
is how best to draw a satisfactory distinction between the two
categories.

52. It is well-known that bankrupts tend to exhibit varying degrees
of culpability in relation to their affairs and that it is in practice not
too difficult to separate the less serious cases from the others. There
are, for example, those bankrupts whose failure is attributable more
or less to misfortune and whose conduct merits sympathy rather than
blame; there are, however, intermediate cases where the bankrupt’s
conduct can be regarded as having been improvident; in some cases
it may more aptly be described as reckless; the extreme case is where
the bankrupt’s activities border on the criminal and his conduct
deserves to be regarded as reprehensibie.

53. In the light of the figures relating to the number of bankruptcies
in London and in the provinces to which reference was made in
paragraph 2[ of this report, the Committee is convinced that there
are far too many unnecessary bankruptcies each year and that steps
can and ought to be taken to achieve some reduction not only to
ensure that those who have to administer the bankruptcy law should
not be expected to have to deal with a considerable volume of trivial
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cases, but also to eliminate from the net of bankruptcy altogether, so
far as practicable, those debtors whose conduct and affairs have not
been such as to warrant the application of the rigorous machinery of
the bankruptcy court. Any such elimination of the less serious cases
would, we feel, reserve the processes of bankruptcy, and especially
the public examination, for what in short can be described as “ the
bad cases.”

54. The Committee is of the firm opinion that merely because a
debtor does in fact find himself in the bankruptcy court, it should not
automatically foflow that he will be obliged to submit to a public
examination. The Committee would welcome and recommends the
introduction of machinery whereby the court can be given a much
greater degree of latitude to dispense with the public examination in
appropriate cases.

55. The Committee feels that in all cases where the unsecured
liabilities disclosed by the debtor in his Statement of Affairs exceed
£10,000 he should be obliged to give an explanation in public to
account for his failure. Accordingly the Committee recomunends that
in such cases a public examination should always be held. On the other
hand, in cases where the unsecured liabilities disclosed by the debtor
in his Statement of Affairs are less than £10,000, the Committee
recommends that the law should be altered and that there should be
no public examination unless (i) the court is satisfied upon the appli-
cation of the Official Receiver, the trustee in bankruptcy or a creditor,
that such a hearing should take place, or (ii) the debtor has been
bankrupt on a prevous occasion.

56. The criteria for ordering a public examination in cases where the
disclosed debts do not exceed £10,000 will jnclude, for example, where
the debtor has been conducting a business, whether or not he has
kept such proper books of account as are customarily maintained in
such a business.

Reform of practice and procedure at the public examination

57. (a) County Court Judge to hold the examination in certain
cases

The Committee considers that under the present rules, as
implemented by appropriate practice directions for each
county court exercising bankruptcy jurisdiction, the conduct
of the public examination, in more serious cases, shouid
generally speaking be entrusted in the provinces to the judge
of the court as opposed to the registrar. Where the amounts
involved are substantial or the issues are of a complex or
grave nature, the debtor, it is felt, should have the additional
protection of the judge and he should manifestly be seen to
have such protection.
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(b) Possibility of itinerant bankruptcy registrars

In London the practice is for the public examination in all
cases to be heard by one of the permanent bankruptcy
registrars attached to the High Court. The Committee feels
that consideration could usefully be given to the possibility
of sending these registrars on circuit from time to time with
a view to ensuring consistency of practice.

(c) The use of irrelevant or scandalous material at the public

examination

It is the view of the Committee that if the guidelines stated
by Lord Hailsham L.C., albeit extra-judicially, in the course
of a speech in the House of Lords (Hansard, February 8,
1973, cols. 1228 et seq) are adhered to, then no problems
or at any rate serious problems are likely to occur. The
presiding judge or registrar in any proceedings will always
strive to exclude all irrelevant and scandalous matters, and
there is no reason to think that Bankruptcy Courts have not
in the past striven and will not continue to strive in the
future to prevent the introduction of such material into the
public examination. There does however appear to be some
doubt as to the jurisdiction of the Bankruptcy Court to strike
out irrelevant or scandalous matters from the transcript of
the public examination (which is invariably prepared by
skilled shorthand writers) although the practice certainly in
London appears to be for the court to order such material
to be struck out. We feel that the Bankruptcy Act should be
suitably amended to confer express power upon the
Bankruptey Court to do so.

(d) Adjournment of the public examination where there is a

likelihood of criminal proceedings

The Committee has been very conscious of the difficulty in
laying down hard and fast rules in relation to the adjourn-
ment of the public examination where criminal proceedings
are pending or are likely to be commenced, for the existence
or indeed possible existence of such proceedings should not
be capable as such of halting the examination in its entirety.
The matter should be left to the good sense of the court to
be decided upon in the light of the particular circumstances
of each case: sometimes those circumstances will warrant
the complete adjournment of the public examination until
the criminal proceedings are terminated, others will be such
as to justify the continuance of the examination but
excluding therefrom matters relating to the pending criminal
proceedings.

The provisions of Rule 191A of the Bankruptcy Rules 1952,
already referred to above,!! are such as to constitute, by and

1t Para. 43 {c), supra.
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large, an express recognition of the practice hitherto con-
sistently followed by the Bankruptcy Court in this regard.
Although those provisions do not specifically deal with the
continuance of the public examination in relation to non-
criminal topics, it is to be hoped that the practice will be
observed of permitting the public examination to continue as
respects those matters, for otherwise the mere suggestion by
the bankrupt of the possibility of criminal proceedings might
too easily be resorted to as a means of avoiding completely
or halting the public examination.

(e) Participation in the conduct of the public examination by
strangers to the bankruptcy

As regards the persons entitled to participate in the public
examination, the Committee sees no reason why the present
category should in any way be extended; at the moment
it comprises the Official Receiver, the trustee in bankruptcy,
any proved creditor and the debtor. The wider the category,
the more likelihood that the proceedings will become
unnecessarily protracted and in consequence unduly expensive,
such expense having to be shouldered largely by the bank-
rupt’s estate and, to that extent, by the general body of his
creditors. In any event, if at a particular hearing strangers to
the proceedings are referred to in derogatory terms, they
will not normally be present in court at the time and will not
hear of the remarks until afterwards; the Committee considers
that if the examination has by then been concluded an
extremely strong case would be required to justify the
reinstatement of the public examination so that their side
of the case could be put to the debtor. In the view of the
Committee such cases are likely in practice to be so rare as
not to justify any departure from the present position. The
protection of the reputation of third parties can, the
Committee feels, safely be left to the Bankrupicy Court to
deal with by such measures as insisting on anonymity or
itself emphasising that the third party has not had an
opportunity of putting his side of the case or of cross-
examining the debtor in regard thereto.

(4) The discharge

58. No debtor can obtain a discharge from bankrupicy without
an application to the court which, save in the rarest cases, must be
heard in public. The purpose of the discharge application is to enable
the debtor to persuade the court that, having regard to the length of
time he has been bankrupt and in the light of the particular circum-
stances of his case, it would be appropriate for him to be released
from the status of bankruptcy, to be permitted to resume a normal
commercial life, if he so wishes, and to rid him once and for all
from the burden of the debts provable in the bankruptcy.
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59. The procedure at the hearing has already been described in
paragraph 15 this Report. The practice is for the Official Receiver
to read to the court (in London ome of the permanent bankruptcy
registrars, in the provinces almost invariably the judge of the county
court) his report and sometimes, but by no means always, the debtor
will be required to go into the witness box and to answer questions
put to him by the Official Receiver, the trustee in bankruptcy or any
creditor present and by the court. Normally this questioning is limited
to one or two topics such as “ Why do you want your discharge?
or “If you were given a discharge, what sort of contribution could
you make for the benefit of your creditors by way of a fixed sum
payable at once or by regular instalments out of your present and
any increased earnings in the future? ® The trustee or a creditor is
entitled to address the court but again, in practice, any such
participation, particularly on the part of the creditors, is of a limited
nature and is rarely found. Finaily, the debtor or his advocate s
entitled to make such observations to the court with regard to the
contents of the report and other matters which may be germane to the
issue whether it is opportune for the discharge to be granted.

60, The principal considerations which guide the court in deter-
mining whether to grant or refuse the application include such matters
as the length of time the debtor has been bankrupt, the size of his
liabilities and the amount available for distribution amongst the
creditors, the nature of the circumstances giving rise to the bankruptcy,
the debtor’s future prospects and any attempts made by him, prior to
the application, and likely to be made by him in the event of z
discharge being granted, to contribute something to his trustee out of
his earnings and, generally speaking, the debtor’s conduct during the
bankruptcy proceedings.

6l. The court is given, under section 26 of the Bankruptcy Act,
extremely wide discretionary powers with regard to withholding or
granting a discharge and, in the latter event, with regard to the
imposing of terms, such as the period of time before which the
discharge is to become effective, if an immediate discharge is not
appropriate, and the amount and method of payment of any
contributions which the debtor will be required to make to his estate
out of his future earnings.

62, The general experience of the Committee is that no application
for discharge is likely to fail completely, unless it is presented
prematurely, i.e. at a time unreasonably close to the conclusion of the
public examination, or unless the circumstances of the bankruptcy are
of a particularly reprehensible nature and the court concludes there-
from that it would be against the public interest for the debtor to be
at liberty to return to a full and unfettered commercial life. Except
for such unusual cases, no debtor will, the Committee has found, be
expected to Janguish in bankruptey indefinitely.
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63. From the debtor’s point of view, if he cannot obtain an
immediate discharge (which in practice is frequently not possible under
the provisions of section 26 of the Bankrupicy Act) the shorter any
period of suspension imposed before the discharge takes effect the
better, for so long as that period is still running he remains an
undischarged bankrupt and is accordingly still subject to the disabilities
of that status; reference has already been made in paragraph 7 of this
Report to some of these disabilities. It is important to realise, further-
more, that at this stage of the bankruptcy, until the discharge finally
takes effect, any property acquired by the debtor, e.g. a legacy from a
member of his family, will vest in and belong fo his trustee in
bankruptcy for the benefit of the creditors.

64. In short it follows that if a bankrupt never applies at all for a
discharge he will be subject to all the disabilities and all the provisions
regarding the vesting in his trustee of his after acquired property until
the day he dies. The figures currently available show that in the
overwhelming number of cases no application for discharge is made
at all by the bankrupt. The Blagden Committee in 1957 estimated that
there were then perhaps as many as 20,000 undischarged bankrupts
at that time in the country and, since during the subsequent 17 years
the figures do not disclose any appreciable increase in the average
number of applications for discharge each year, it follows that the
number of undischarged bankrupts today must therefore be consider-
ably larger. Given present economic conditions, it is unlikely that
there will be any decline in the incidence of bankruptcy in the future,
and this problem is likely to be exacerbated.

65. The Committee considers that the evidence that so many
bankrupts appear never to avail themselves of the machinery for
obtaining a discharge is one of the most disquieting features of the
present system of bankruptcy law in this country, particularly since
it also seems likely that if they were to apply the majority of them
would almost certainly be successful. The Committee has a distinct
impression that, in practice, it is the less culpable bankrupt who is
least likely to apply for a discharge whilst, on the other hand, the
bankrupt whose affairs give rise to far more serious concern to the
commercial community will be sufficiently aware, whether through
legal advice or otherwise, of the desirability of ridding himself as soon
as practicable of the status of being a bankrupt. We also feel that
many bankrupts are at the moment deterred from returning to the
court a second time after the ordeal of the public examination,
though they would, if they did so, discover that their cases were appro-
priate for a discharge to be granted and that the procedure in relation
thereto, notwithstanding the possibility of publicity, was considerably
less burdensome than that which they encountered at the public
examination.

66. The Blagden Committee in 1957 was particularly alive to the
plight of the debtor described in the last paragraph and accordingly,
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to alleviate his position, recommended the introduction of machinery
to enable “ an automatic discharge ”* to be given in appropriate cases.
Nothing has as yet been done in this country to implement these
proposals. Bearing in mind the increase in the number of undischarged
bankrupts since 1957 the need for such machinery is, in the view of
the Committee, even more pressing now than it was then. We are
pleased to note that the principle of automatic discharges has been
adopted and made part of bankruptcy law in Australia (in 1966) and
in New Zealand (in 1967).

67. We would welcome a system in this country under which the
prospect of the debtor obtaining a discharge would be directly related
to the question whether his affairs had been such as to require him
to submit to a public examination. This report has already dealt with
the circumstances in which the Committee feels that there is no
longer any justification for the bankrupt to be publicly examined:
(see paras. 51 to 56 ante.)

68. In those cases where no public examination is to be held, and
the debtor has not been bankrupt on a previous occasion, he should,
in the Committee’s view, be granted an automatic discharge after 2
period of three years has elapsed from the date of his adjudication
as a bankrupt, uniess the Official Receiver, the trustee or any creditor
has successfully applied to the court for a *caveat” or caution to
be entered on the bankruptcy file against such an automatic discharge.
The entry of such a caveat or caution would mean that the debtor
would be obliged to apply to the court for a discharge in accordance
with the present procedure. Furthermore, even if no caveat or caution
had been entered, the debtor would still be at liberty to apply to the
court for a discharge, in accordance with the present procedure, before
the expiry of the three year period.

69. In those more serious cases where, if our proposals were accepted,
the debtor would still be required to undergo a public examination,
the automatic discharge system referred to above should still apply, but
with this modification, namely, that the relevant period between the
date of adjudication 2nd automatic discharge should be five years and
not three years. Once again there should be provisions with regard
to the entry of a caveat or caution as described above and for the
debtor to apply to the court for a discharge before the expiry of the
five year period.,

70. The Committee is particularly concerned that debtors made
bankrupt under the present system should also have the benefit, in
appropriate cases, of machinery for automatic discharge. To achieve
this result we recommend that every bankrupt undischarged at the
date of the coming into force of the amending legislation should be
automatically discharged three years thereafter, subject to the entry
of a caveat or caution in the manner already described, and by the
persons already described and subject to the right of the bankrupt to
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apply for a discharge earlier than that date in accordance with the
present procedure.

71. The Committee feels that these proposals have a considerable
number of advantages over the present system:

(a) They provide a much more satisfactory way of dealing with
the problem of the discharge of debtors from bankruptcy.

(b} The majority of debtors would be subject to the status of
bankruptey for a definite period which would be known to them
from the start; in so far as bankruptcy is to be regarded as a
punishment, it is in the view of the Committee most important
that the extent of such punishment should, so far as is consistent
with the interests of society generally, have such an element of
certainty; there is no reason why bankruptcy should in this
respect be any different from any other branch of the law.

(¢} There would be, in the course of time, a substantial decrease in
the number of bankrupts who remained undischarged quite
needlessly, from their own point of view as well as from that
of society.

(d) The caveat or caution would in effect enable the harsher
features of the present system to be retained for the more
serious cases. In this way the distinction between less culpable
bankrupts on the one hand and the more serious cases on the
other hand will be made with much sharper emphasis.

(5) The bankrupt's property divisible amongst his creditors

72. The purpose and design of the Bankruptcy Act 1914 is, quite
simply, to divest the debtor substantially of the whole of his assets
and to make them available through his trustee in bankruptcy for
distribution amongst the general body of his creditors; in return, as
has been seen, the debtor is afforded protection from further pursuit
by individual creditors.

73. By section 38 of the Act all such property as may belong to the
bankrupt or be vested in him at the commencement of the bankruptcy
or may be acquired by or devolve on him before he obtains his dis-
charge, is made available for distribution amongst his creditors. The
definition of property for this purpose (in s. 167 of the Act) is
extremely comprehensive. Nonetheless the Act does recognise that there
must be some limitation upon the creditors’ rights in this regard and
accordingly provision is made for the exclusion from the ambit of
section 38 of two categories of property, namely,

(a) property held by the bankrupt on trust for any other persons;

(b} the tools (if any) of his trade and the necessary wearing apparel

and bedding of himseM, his wife and children, to a value,
inclusive of tools and apparel and bedding, not exceeding £20
in the whole,
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be one month in place of one week with a limit of £200 per
employee;

(b) the category of employee to which this preferential treatment
would have been accorded was, presumably, intended to be
limited to clerks, servants, labourers and workmen, as at
present specified in section 33 of the Bankruptcy Act. We hope
that when legislation is introduced the opportunity will be taken
of clarifying the position by the use of language more suited
to modern conditions, e.g. by the use of the word “ employees.”

(7) Complaintz against trustees

81. In the vast majority of cases the bankrupt has no financial
interest at all in the outcome of the administration of his estate by
the trustee in bankruptcy. The figures (see para. 21 ante) show that the
general body of creditors are extremely fortunate if they obtain
anything beyond a modest dividend; the prospects of any surplus
for the bankrupt are usually negligible,

82, In the absence of any real likelihood of a surplus, the bankrupt
is not, generally speaking, entitled to interfere in the administration
of his estate or to make any complaint with regard to the trustee’s
conduct of his affairs.

83. Prior to the Bankruptcy Act 1883, even if there was a surplus
for the bankrupt or, but for the trustee’s action or inaction, there
might have been a surplus, the bankrupt was not entitled to institute
proceedings complaining about the trustee’s misconduct. Thus in one
case (Motion v. Moojen (1872) L.R. 14 Eq. 202) where the trustee
was party to a fraud involving the disposal of the bankrupt’s property
at a gross undervalue, the bankrupt was held to have no right to
complain, at any rate in the bankruptcy, even though the court was
of the opinion that he had been * cruelly wronged ” by the trustee.

84. The Bankruptcy Act 1883 introduced provisions which to some
extent alleviated the position of the bankrupt in this regard. The
position is now dealt with by section 80 of the Bankruptcy Act 1914
(replacing 5. 90 of the Act of 1883). Under the present law, if the
bankrupt, or any of his creditors or any other person, is aggrieved
by any act or decision of the trustee, he may apply to the court, and
the court may confirm, reverse or modify the act or decision com-
plained of, and make such order in the premises as it thinks just. It is
also to be observed that under section 105 (1) of the Act of 1914,
every court having jurisdiction in bankruptcy has full power to decide
all questions which may arise in the bankruptcy or which the court
may deem it expedient or necessary to decide for the purpose of doing
* complete justice ” or *“ making a complete distribution of property.”

85. The courts have consistently adopted a narrow construction of
the provisions of section 80 so as, in practice, to deny the bankrupt
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any effective right of complaint in all but the most exceptional cases.
There is in fact no reported case where the bankrupt has ever
successfully invoked the jurisdiction under that section. The cases show
that if a bankrupt is to have any real prospect of calling upon the
trustee to account for his management, or rather mismanagement, of
the estate, he will have to establish that there is, or would, or might
(but for the trustee’s conduct) be a surplus in the trustee’s hands after
satisfying in full all the claims of the creditors. Even then, there is a
limit to the bankrupt’s rights under the section, The court will not,
in the absence of fraud, interfere in the day-to-day management of the
estate, nor may the bankrupt question the exercise by the trustee in
good faith of his discretion nor hold him accountable for an error of
judgment. In Re A Debtor, ex parte The Debtor v. Dodwell [1949]
Ch. 236, 240, Harman J., as he then was, also expressed the view
that administration in bankruptcy would be impossible if the trustee
was obliged to answer at every step to the bankrupt for the exercise
of his powers and discretions in the management and realisation of

his property.

86. The effect of the decision in the Dodwell case, which was
followed by Plowman J. in Leon v. York-O-Matic Lid, [1966]
1 W.L.R. 1450, is that, notwithstanding the probability of a surplus,
the bankrupt’s proceedings against his trustee based on an allegation of
mismanagement of the estate will fail unless he can point to the
exercise by the trustee of his discretion in bad faith or unless he can
persuade the court that the trustee has done that which is so utterly
unreasonable or absurd that no reasonable man would have so done,

87. However, the Bankruptcy Act contains several little-known
provisions whereby the bankrupt can to some extent complain of his
trustee’s activities, e.g. under section 82 (3), if he can satisfy the
Department of Trade that the trustee’s remuneration is * unreasonably
large,” the Department of Trade is authorised to fix the amount.'*

88. The Committee is well aware that many of the grievances felt
by bankrupts towards their trustees are, when fully investigated,
without substance and unmeritorious.* Today the overwhelming
number of trustees is professionally qualified and highly experienced
in bankruptcy matters. Their appointment is subject to certification by
the Department of Trade under section 19 (2) of the Act and their

13 There is also 8. 93 (objections to release of trustee) which enables
the court to charge the trustee with the consequences of any act or
default contrary to his duty.

4 The usual complaint is that the bankrupt’s property has been
disposed of at an undervalue or that the trustee has failed to collect
what are alleged by the bankrupt to be, and disclosed in his Statement
of Affairs as, perfectly good book debts, or to prosecute litigation
previously commenced by the bankrupt.
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activities generally are conducted under the aegis of that Department
as well as of the Committee of Inspection.

89. Nevertheless, the Committee realises that there must be a hard
core of cases, albeit very few in number, where the bankrupt's com-~
plaints do contain some substance., Under the law as it stands at
present it is exceedingly difficult for the bankrupt to have any such
complaints adequately ventilated, let alone for him to obtain redress
for them against the trustee; the onus of proof which he must
discharge is an extremely heavy one.

90. The Committee would welcome the introduction into the
Bankruptcy Act of provisions whereby the duty owed by the trustee
in bankrupicy to the bankrupt, as well as the general body of his
creditors, was expressly defined, e.g. a duty of the utmost good faith,
giving rise to a cause of action on the part of the bankrupt and the
¢reditors for breach of statutory duty, if default has been made and
damage sustained in consequence thereof.

(8) Actions by the bankrupt: Legad Aid

91. A cause of action belonging to the debtor prior to his
bankruptcy, e.g. for damages for breach of contract, will, under sec-
tion 38 of the Bankruptcy Act, vest upon his adjudication in his
trustee in bankruptcy. The effect of such a transfer of the cause of
action to the trustee is to bring to an end any legal aid certificate of
which the debtor previously had the benefit. If the estate is without
assets or the creditors are not prepared to indemnify the trustee against
the costs of proceeding with that action or instituting fresh proceedings,
the bankrupt may be severely prejudiced, e.g. in a case where success
in the action might make available sufficient funds for the payment
of his debis in full.

92, The justice of the debtor’s position in this regard has more
and more been recognised by the courts in recent years, e.g. in one
case 1 where the Receiving Order was rescinded by the Court of
Appeal and an interim Receiver, in the shape of the Official Receiver,
was appointed under section 8 of the Bankruptcy Act, to afford to
the debtor a reasonable opportunity of obtaining the fruits of pending
litigation which would have been sufficient to discharge his debts in
fuil.

93. There is at present some considerable obscurity as to whether
a trustee in bankruptcy is entitled to obtain a legal aid certificate at
all to prosecute a cause of action which may have become vested in
him as the bankrupt’s trustee in bankruptcy. Under the prevailing
Legal Aid Regulations, the problem is whose means are to be taken

5 Re Glick (1969) 113 S.3. 72.

The Companies Bill 1973 33

into account in granting the certificate, the trustee personally, the
creditors in the estate, or the bankrupt.!®

94. The Committee considers it to be reasonable that those who
are to profit from the outcome of litigation should normally be
expected to finance if. In the case of a bankruptcy, the costs of an
action should normally be met either out of the assets in the estate,
or by the creditors from their own resources, and the costs ought not
to fall on public funds. However, there must, we think, be exceptional
cases where the trustee should be able to obtain a legal aid certificate,
irrespective of his own resources, or those of the creditors, to
prosecute or defend litigation.

95. So far as the granting of legal aid to the bankrupt himself is
concerned, the Committee considers that in a case where the success-
ful prosecution of an action would be likely to produce a surplus for
him, then H the trustee is not himself prepared in such circumstances
to prosecute the litigation, machinery should exist whereby the cause
of action can be transferred by the trustee to the bankrupt so that
it can be prosecuted by him with the benefit of a legal aid certificate,
if he can obtain one.

96. The cases where a debtor, prior to the Receiving Order, or
indeed during the course of the subsequent proceedings, has had the
benefit of a legal aid certificate so that he can obtain legal advice
regarding his position are, the Committee suspects, fewer than they
should be. In this Report we have already drawn attention to the
serious consequences for the debtor of bankruptcy, e.g. the effect of
his answers at the public examination,!’ and accordingly we would
welcome a much greater use of the legal aid machinery being made
by bankrupts in connection with the proceedings against them, We
consider that one disadvantage of the present system is that even if
the bankrupt obtains a certificate, it does not cover the services of an
accountant. We would welcome such meodifications to the existing
regulations as may be required to enable a bankrupt to obtain
accountancy as well as legal advice in all appropriate cases.

97. The Committee it also aware that in a handful of cases it
becomes apparent to the court in the course of proceedings that the
debtor or bankrupt is not doing justice to himself for one reason or
another and that he might benefit from some outside assistance. Under
Rule 297 of the Bankruptcy Rules 1952 the court has power, of its
own motion, in a case where it appears that the debtor is mentally
unfit to appoint such person as jt thinks fit to appear for or represent
him. The Committee would welcome an extension of this principle to

18 See Halsburys ” Laws of England,” 4th ed., vol. 3, Bankrupicy,
para. 553.

17 See para. 43 (¢) supra.
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give the court jurisdiction to appoint a person, such as the Official
Solicitor, to assist the debtor in an appropriate case, even though he
be not necessarily mentally unfit.

{9) Bankrupts obtaining credit

98. Without having considered in detail the provisions of the
Bankruptcy Act 1914, as amended, dealing with criminal offences, the
Committee has examined one particular provision and has concluded
that this, in its present form, is capable of causing substantial injustice.
Section 155 (a) of the Bankruptcy Act 1914 provides that where an
undischarged bankrupt, either alone or jointly with any other person,
obtains credit to the extent of £10 or upwards from any person
without informing that person that he is an undischarged bankrupt
then he commits a criminal offence.

99. The decision of the Court of Appeal in R. v. Hartley [1972]
2 Q.B. 1 shows the poteatial dangers facing all bankrupts who obtain
credit, whatever the amount involved. The Committee feels that the
continued existence of the £10 limit in the subsection is unnecessary
and out of touch with the realities of the 1970s.

100. In these circumstances the Committee recommends that the £10
limit be dropped altogether and the offence be restructured to make
the essence of the offence failure to pay a debt incurred within a
specified time of incurring it (after the lapse of such period of grace
as has been permitted by the creditor). On the expiry of the specified
time the bankrupt would commit an offence unless he could establish
that he had reasonable prospects of paying the debt at the time he
obtained the credit. The onus of proving such reasonable prospects
should be on the bankrupt.

CONCLUSION

101. As we said at the beginning of this Report, bankruptcy
legislation has remained substantially unaltered for over a century.
On the one hand it may be said to have stood the test of time; but
on the other it is clear that the needs of society have altered greatly
since the legislation was enacted. The Lord Chancelior’s expression
of the Government’s views on bankruptcy law (see para. 20 supra)
has more than a tinge of complacency about it. The structure of the
19th-century machinery of bankruptcy is ill-adapted to the needs both
of the small debtor and of his creditors—as well as of society generally.
If economic forecasts are to be relied on that machinery may be
expected to have wider use in the future, On general principles a
society should keep its laws up to date; in the case of bankruptcy
the need is pressing. We hope that our Report will provide a con-
structive basis for the re-shaping of what is an essential part of the
social mechanism.
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RECOMMENDATIONS

(1) The Bankruptcy Notice

{a) A debtor should normailly have 2| days’ notice to comply with
a Bankruptcy Notice served in England;

(b) A debtor should have 14 days in which to file an affidavit raising
an appropriate counterclaim;

(c) The court should be given a much clearer discretion than now
appears to exist to prescribe, at the time a Bankruptcy Notice is
issued, longer periods when the special circumstances of the case so
justify;

(dy Form 6 of the current bankruptcy forms, which prescribes a
standard form of Bankruptcy Notice, should be modified :

(i) to ensure that the format of the Bankruptcy Notice is such as
to display more prominently the warning as to the significance
of the debtor’s failure to deal with the notice promptly;

(ii) to indicate to him that if he is in any doubt as to what he
should do with regard to it, he should as quickly as possible
seek professional advice, e.g. from a solicitor or accountant,
or from his local Citizen’s Advice Bureau.

(e) The establishment of some local welfare body or the expansion
of existing services from which advice can be obtained, at any rate in
the simpler type of cases, by a debtor faced with bankruptcy (paras. 27,
28 and 29).

(2) The Petition

{a) The amount of the debt, at present £50, required to justify the
commencement of bankruptcy proceedings should be the subject of a
sharp increase; the minimum should at the very least be £200.

(b) In view of the prevailing economic conditions and the need to
ensure that the level fixed does not too quickly become out of date,
machinery should be introduced whereby any increased level can be
further raised, as and when necessary, without the need for any further
amendment to the substantive Bankruptcy Act, e.g. by delegated
legislation.

(c) Consideration should be given to extending the scope of the
administration order procedure available under the Administration of
Justice Act 1970, at present limited to cases where the debts amount
to no more than £1,000, by increasing the financial ceiling from time
to time (para. 40).

(3) The Public Examination
(a) (i) In all cases where the unsecured liabilities disclosed by the
debtor in his statement of affairs exceed £10,000 he should
be obliged to give an explanation in public to account for lus
failure and accordingly in such cases a public examination
should always be held.
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(i) In cases where the unsecured liabilities disclosed by the debtor
in his statement of affairs are less than £10,000, the present law
should be altered and there should be no public examination
unless,

(a) the court is satisfied upon the application of the Official
Receiver, the Trustee in Bankruptcy or z creditor, that such
2 hearing should take place, or

(b) the debtor has been bankrupt on a previous occasion
(para. 55).

{b) Appropriate practice directions for each county court exercising
bankruptcy jurisdiction should be introduced to provide that the
conduct of the public examination, in more serious cases, is entrusted
to the judge of the court as opposed to the registrar (para. 57 (a)).

(c) Consideration should be given to the possibility of sending the
permanent bankruptcy registrars attached to the High Court on
circuit from time to time with a2 view to ensuring consistency of
practice throughout the country (para. 57 (b)).

{d) The Bankruptcy Act should be suitably amended so as to confer
express power upon the court at the public examination to strike out
from the transcript irrelevant or scandalous matters (para, 57 {c) ).

{e) Notwithstanding the provisions of Rule 191A of the Bankruptcy
Rules 1952, which has recently been introduced, relating to the
adjournment of the public examination where criminal proceedings
are pending against the debtor, the practice should be observed of
permitting the examination to continue in relation to non-criminal
toptcs (para. 57 (d) ).

{f) The protection of the reputation of third parties mentioned jin
the course of the public examination should be left to the Bankruptcy
Court to deal with by such measures as insisting on anonymity or
emphasising that the third party has not had an opportunity of putting
his side of the case or of cross-examining the debtor in regard thereto
(para. 57 (e} ).

(4) The Discharge

{a) (i} Where no public examination of the bankrupt is required to
be held a debtor who has not been bankrupt on a previous
occasion should be entitled to an automatic discharge after a
period of three years has elapsed from the date of his
adjudication as a bankrupt, unless the Official Receiver, the
trustee or any creditor has successfully applied to the court
for a “caveat” or caution to be entered on the bankruptcy
file against such automatic discharge.

(i) The entry of such a caveat or caution would mean that the
debtor would be obliged to apply to the court for a discharge
in accordance with the present procedure as would the debtor
who has been bankrupt on a previous occasion.

{iii) Even if no caveat or caution was entered, the debtor would
still be at liberty to apply to the court for a discharge, in
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accordance with the present procedure, before the expiry of
the three year period (para. 68).

(b) In cases where the bankrupt is required to undergo a public
examination, he should still be entitled to an automatic discharge, but,
in such a case, the relevant period between the date of adjudication
and the taking effect of the automatic discharge should be five years
and not three years. The provisions with regard to the entry of a caveat
or caution as described above and for the debtor to apply to the
court for a discharge before the expiry of the five year period would
apply (para. 69).

{c) As regards debtors already made bankrupt under the present
system, those undischarged at the date of the coming into force of
any amending legislation should be automatically discharged three
years thereafter, subject to the entry of a caveat or caution in the
manner above described, and by the persons there described and subject
to the right of the bankrupt to apply for a discharge earlier than that
date in accordance with the present procedure (para. 70).

(5) The assets available for creditors

The provisions of section 38 (2) of the Bankruptcy Act 1914 relating
to the exemption of assets should be amended as follows:

(a) there should be a limit of £500 in relation to the necessary
wearing apparel and bedding of the bankrupt, his wife (to include his
de facto wife) and his children and his furniture;

(b} there should be a limit of £200 in relation to the tools, if any,
of the bankrupt’s trade;

(c) the Bankruptcy Court should be given a discretion to increase
either of these limits in special circumstances at the instance of any
person interested;

(d) both the £500 and £200 limit should be capable of being
increased from time to time if the Secretary of State for Trade
considers it to be desirable (para. 76).

(6) Discrimination amongst creditors

(2) In the absence of a wholesale abolition of the present system
of preferential claims, the claims of employees as a preferential class
should be upgraded and turned into a super-preferential category of
creditor;

(b) The extent of such super-preferential debt should be one month’s
arrears of wages, with a specified maximum amount capable of being
increased from time to time by the Secretary of State for Trade.

(c) The expression * clerks, servants, labourers and workmen » used
in section 33 of the Bankruptcy Act 1914 should be replaced by
language more suited to modern conditions, e.g. by the use of the word
“ employees >’ (paras. 78 and 80).

(7} Complaints against trustees

There should be introduced into the Bankruptcy Act provisions
whereby the duty owed by the trustee in bankruptcy to the bankrupt,
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as well as to the general body of his creditors, is expressly defined,
e.g. as a duty of the utmost good faith, giving rise to a cause of
action on the part of the bankrupt and the creditors for breach of
statutory duty, if default has been made and damage sustained in
consequence thereof (para. 90).

(8) Actions by the bankrupt: Legal Aid

(a) In a case where the successful prosecution of an action would
be likely to produce a surplus for the bankrupt, then if the trustee
is not himselfi prepared in such circumstances to prosecute the liti-
gation, machinery should exist whereby the cause of action can be
transferred by him to the bankrupt so that it can be prosecuted
by the bankrupt with the benefit of a Legal Aid Certificate, if he can
obtain one (para. 95).

(b) The existing Legal Aid Regulations should be modified to
enable a bankrupt to obtain accountancy as well as legal advice in
all appropriate cases (para. 96).

{¢) The provisions of Rule 297 of the Bankruptcy Rules 1952 under
which the court has power, of its own motion, to appoint such person
as it thinks fit to appear for or represent a debtor who appears to be
mentally unfit should be extended to give the court jurisdiction to
appoint a person, such as the Official Solicitor, to assist the debtor
in an appropriate case, even though he be not necessarily mentally

unfit (para. 97).

(9) Bankrupts obtaining credit

The provisions of section 155 (a) of the Bankruptcy Act 1914,
whereby a bankrupt commits a criminal offence if he obtains credit
to the extent of £10 or upwards without disclosing the fact that he is
an undischarged bankrupt, should be amended so that the £10 limit is
repealed and the offence becomes one of failure to pay the debt
incurred within a specified time of incurring it, the bankrupt having
a defence if he can establish that he had reasonable prospects of
paying the debt at the time he obtained the credit (para. 100).
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