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• “It seems to me that Article 6(1) and (3) TEU 
merely represents what the United Kingdom 
terms in its observations a ‘codification’ of the 
pre‐existing position. They encapsulate, to put it 
another way, a political desire that the provisions 
they seek to enshrine and to protect should be 
more visible in their expression. They do not 
represent a sea change of any kind.”

‐ Case C‐396/11 Radu, Opinion of Advocate General Sharpston, 
18 October 2012, at [51]. ECLI:EU:C:2012:648
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Great expectations

• Article 6(1) TEU
• The Union recognises the rights, freedoms and principles

set out in the Charter of Fundamental Rights of the EU … 
which shall have the same legal value as the Treaties

• The provisions of the Charter shall not extend in any way 
the competences of the Union as defined in the Treaties

• The rights, freedoms and principles in the Charter shall 
be interpreted in accordance with the general provisions 
in Title VII of the Charter governing its interpretation and 
application and with due regard to the explanations 
referred to in the Charter, that set out the sources of 
those provisions.
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The starting point
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• Article 6(3) TEU: “Fundamental rights, as guaranteed 
by the [ECHR] and as they result from the 
constitutional traditions common to the Member 
States, shall contribute general principles of the 
Union’s law”

www.monckton.com +44 (0)20 7405 7211

The starting point

• This Charter reaffirms, with due regard for the powers and tasks of the 
Union and for the principle of subsidiarity, the rights as they result, in 
particular, from the constitutional traditions and international obligations 
common to the Member States, the [ECHR], the Social Charters adopted 
by the Union and by the Council of Europe and the case‐law of the Court 
of Justice of the European Union and of the European Court of Human 
Rights. In this context the Charter will be interpreted by the courts of the 
Union and the Member States with due regard to the explanations 
prepared under the authority of the Praesidium of the Convention which 
drafted the Charter and updated under the responsibility of the 
Praesidium of the European Convention.
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Preamble to the Charter

As listed in Chalmers, Davies, Monti, ‘European Union Law’ (CUP, 2014)

• Pre‐ Lisbon Treaty, the Court had already recognised civil rights including:

• the right to respect for family and private life (Case 136/79 National 
Panasonic)

• protection of the child (Case C‐540/03 Parliament v Council)

• Freedom of religion (Case 130/75 Prais)

• Freedom of trade union activity (Case 175/73 Union Syndicale)

• Freedom of expression (Case C‐260/89 ERT)

• Protection of personal data (Case C‐101/01 Lindqvist)

• Access to basic personal data (Case C‐553/07 College van 
Burgemeester)

• Equality (Case C‐43/75 Defrenne)

• Freedom from torture or subjection to inhuman and degrading 
treatment (Case C‐457/07 Elgafaji)
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Reaffirm what?
• And to recognise economic rights, including:

• The right to trade (Case 240/83 IADBHU)

• The right to own property (Case 44/79 Hauer)

• The right to carry out an economic activity (Case 230/78 Eridania)

• And to recognise rights of defence, including:

• The right to an effective judicial remedy (Case 222/84 Johnston v 
RUC)

• The presumption of innocence (Case C‐344/08 Rubach)

• The right to be informed of charges (Case C‐14/07 Weiss)

• The right to legal assistance and privilege (Case 155/79 AM & S)

• The right to be heard in defence before imposition of any measure 
(Case 17/74 Transocean Marine Paint)

• Protection from self‐incrimination (Joined cases 374/87 and 27/88 
Orkem & Solvay)
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Reaffirm what?
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• And to recognise the principle of non‐discrimination (Case C‐144/04 
Mangold)

• And that international human rights treaties were a source of 
fundamental rights in EU law (Case C‐4/73 Nold)

• including the ECHR (Case 36/75 Rutili; Case 299/95 Kremzow)

• And that national measures were subject to EU fundamental rights

• Where a Member State is acting within the scope of Union law (Case 
C‐309/96 Annibaldi)

• where a Member State was transposing a directive (Case 5/88 
Wachauf)

• where a Member State invoked an exception to EU law, including in 
relation to all public interest exceptions to free movement  (Case C‐
260/89 ERT)

www.monckton.com +44 (0)20 7405 7211

And there’s more

• Article 51    Field of application
(1) The provisions of this Charter are addressed to the institutions, 

bodies, offices and agencies of the Union with due regard for the 
principle of subsidiarity and to the Member States only when they are 
implementing Union law. They shall therefore respect the rights, 
observe the principles and promote the application thereof in 
accordance with their respective powers and respecting the limits of 
the powers of the Union as conferred on it in the Treaties.

(2) The Charter does not extend the field of the application of Union law 
beyond the powers of the Union or establish any new power or task
for the Union, or modify powers and tasks as defined in the Treaties.

www.monckton.com +44 (0)20 7405 7211

Title VII – General provisions governing the 
interpretation and application of the Charter

• Article 52   Scope and interpretation of rights and principles

1. Any limitation on the exercise of the rights and freedoms recognised by 
this Charter must be provided for by law and respect the essence of those 
rights and freedoms. Subject to the principle of proportionality, limitations 
may be made only if they are necessary and genuinely meet objectives of 
general interest recognised by the Union or the need to protect the rights and 
freedoms of others.

2. Rights recognised by this Charter for which provision is made in the 
Treaties shall be exercised under the conditions and within the limits defined 
by those Treaties.

3. In so far as this Charter contains rights which correspond to rights 
guaranteed by the [ECHR], the meaning and scope of those rights shall be the 
same as those laid down by the said Convention. This provision shall not 
prevent Union law providing more extensive protection.

www.monckton.com +44 (0)20 7405 7211

Title VII – General provisions governing the 
interpretation and application of the Charter

4. In so far as this Charter recognises fundamental rights as they result from 
the constitutional traditions common to the Member States, those rights shall 
be interpreted in harmony with those traditions.

5. The provisions of this Charter which contain principles may be 
implemented by legislative and executive acts taken by institutions, bodies, 
offices and agencies of the Union, and by acts of Member States when they 
are implementing Union law, in the exercise of their respective powers. They 
shall be judicially cognisable only in the interpretation of such acts and in the 
ruling on their legality.

6. Full account shall be taken of national laws and practices as specified in 
this Charter.

7. The explanations drawn up as a way of providing guidance in the 
interpretation of this Charter shall be given due regard by the courts of the 
Union and of the Member States.

www.monckton.com +44 (0)20 7405 7211

Title VII – General provisions governing the 
interpretation and application of the Charter
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• Article 7 CFR: “Everyone has the right to respect for his or her private and 
family life, home and communications.”

• Explanation

• The rights guaranteed in Article 7 correspond to those guaranteed by 
Article 8 of the ECHR. To take account of developments in technology 
the word ‘correspondence’ has been replaced by ‘communications’.

• In accordance with Article 52(3), the meaning and scope of this right 
are the same as those of the corresponding article of the ECHR. 
Consequently, the limitations which may legitimately be imposed on 
this right are the same as those allowed by Article 8 of the ECHR: 
[sets out Article 8 in full, including Article 8(2)]

www.monckton.com +44 (0)20 7405 7211

The Explanations ‐ examples
• Explanation for Article 8 CFR (Protection of personal data)

This Article has been based on Article 286 of the Treaty establishing the 
European Community and Directive 95/46/EC of the European Parliament and 
of the Council on the protection of individuals with regard to the processing 
of personal data and on the free movement of such data (OJ L 281, 
23.11.1995, p. 31) as well as on Article 8 of the ECHR and on the Council of 
Europe Convention of 28 January 1981 for the Protection of Individuals with 
regard to Automatic Processing of Personal Data, which has been ratified by 
all the Member States. Article 286 of the EC Treaty is now replaced by Article 
16 of the Treaty on the Functioning of the European Union and Article 39 of 
the Treaty on European Union. Reference is also made to Regulation (EC) No 
45/2001 of the European Parliament and of the Council on the protection of 
individuals with regard to the processing of personal data by the Community 
institutions and bodies and on the free movement of such data (OJ L 8, 
12.1.2001, p. 1). The above‐mentioned Directive and Regulation contain 
conditions and limitations for the exercise of the right to the protection of 

personal data.
www.monckton.com +44 (0)20 7405 7211

The Explanations ‐ examples

• Nothing in Protocol (No 30) affects Article 6(3) TEU at all. The general principles of 
law are part of the primary law of the EU (Case C‐402/05 Kadi)

• The principle laid down in Article 51(1) – that Member States are bound by the 
Charter when implementing Union law – “is to be regarded as a confirmation of 
the Court’s previous case law on respect by the Member States for the 
fundamental rights defined in the context of the EU. … Article 1(1) of Protocol No 
30 … merely reaffirms the normative content of Article 51 of the Charter of 
Fundamental Rights, which seeks to prevent precisely such an extension of EU 
powers or of the field of application of EU law. Article 1(1) of the Protocol does not 
therefore, in principle, call into question the validity of the Charter of Fundamental 
Rights for the United Kingdom and for Poland.” Opinion of A‐G Trstenjak, Joined 
Cases C‐411/10 and C‐493/10 NS, at [76], [169]

• The Court agreed. “Article 1(1) of Protocol (No 30) explains Article 51 of the 
Charter with regard to the scope thereof and does not intend to exempt the 
Republic of Poland or the United Kingdom from the obligation to comply with the 
provisions of the Charter or to prevent a court of one of those Member States 
from ensuring compliance with those provisions.” Judgment, NS, at [120]

www.monckton.com +44 (0)20 7405 7211

Remember the Protocol?

• Protocol (No 30) raises no practical bar to reliance on the 
Charter in the UK courts.

• The practical bar is instead whether the matter under 
challenge falls within the material scope of EU law, e.g.:

• Implementation of the Treaty or a directive – Case C‐617/10 
Akerberg Fransson

• Derogation from fundamental freedom of movement, whether on 
the basis of public policy provisions of the Treaty (ERT; Case C‐390/12 
Pfleger), general interest objectives (Case C‐368/95 Familiapresse), 
or by secondary legislation (Case C‐482/01 Orfanopoulos)

• Horizontal effect of principle of non‐discrimination (Mangold; Case 
C‐555/07 Kucukdeveci)

www.monckton.com +44 (0)20 7405 7211

So
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• C‐293/12 Digital Rights Ireland, 8 April 2014

• C‐131/12 Google Spain, 13 May 2014

• C‐362/14 Schrems v Data Protection Commissioner, 6 
October 2015

• C‐698/15 Davis and Watson without the Davis, 19 
July 2016

• Opinion 1/15, Advocate General Opinion, 8 
September 2016

• Schrems II?

www.monckton.com +44 (0)20 7405 7211

Data protection rules

• Article 4 (torture)

• Case C‐404/15 Pal Aranyosi, 5 April 2016

• Article 6 (liberty)

• Case 601/15 PPU J.N., 15 February 2016

• Case 294/16 JZ, 28 July 2016

• Article 7 (private and family life)

• Case 438/14 Bogendorff von Wolffersdorff , 2 June 2016

• Article 11 (freedom of expression)

• C‐157/14 Neptune Distribution, 17 December 2015

• C‐547/14 R (Philip Morris Brands SARL) v S/S Health, 4 May 2016

• C‐160/15 GS Media, 8 September 2016

www.monckton.com +44 (0)20 7405 7211

Other recent application in 
Luxembourg

• Articles 16 and 17 (business and property)

• C‐477/14 R (Pillbox 38 (UK) Ltd) v S/S Health, 4 May 2016

• Article 19 (protection against expulsion)

• Case C‐182/15 Petruhhin, 6 September 2016

• Article 21 (non‐discrimination)
• C‐441/14 Dansk Industri, 19 April 2016

• Article 39 (right to vote in EP elections)
• Case 650/13 Delvigne, 6 October 2015

www.monckton.com +44 (0)20 7405 7211

Other recent application in 
Luxembourg

• Once that bar is crossed, the effects of the direct application 
of the Charter can be dramatic: by making the rights more 
“visible”, the Charter effectively sharpens their teeth.

• See R (David Davis MP and Tom Watson MP) v SSHD [2015] EWHC 
(Admin) 2092: disapplication of primary legislation on the basis of 
incompatibility with Articles 7 and 8 CFR. Data protection and data 
retention within scope of EU law. Substantive effect of Articles 7 and 
8 on necessary safeguards determined by Digital Rights Ireland; 
primary legislation may not be inconsistent

• NB confirms at [10] that Protocol No 30 is ineffective to prevent the 
court from defining the extent of rights contained in the Charter.

www.monckton.com +44 (0)20 7405 7211

Recent domestic examples
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• R (Davis and Watson) v SSHD [2015] EWHC (Admin) 2092

• Benkharbouche v Embassy of the Republic of Sudan [2015] EWCA Civ
33: disapplication of the State Immunity Act 1978 in respect of 
employment claims by service staff of a foreign diplomatic mission. 
SIA held to be incompatible with Article 6 ECHR, but no effective 
relief available beyond a declaration of incompatibility. However, 
insofar as claims fell within scope of EU law (race discrimination, 
breach of Working Time Regulations – but not e.g. unfair dismissal), 
Article 47 CFR – to like effect as Article 6(1) ECHR and requiring an 
effective remedy – required disapplication.
• NB Article 47 CFR held to have horizontal effect on the grounds that, applying 

Kucukdeveci and AMS, it did not depend on its definition in national legislation to 
take effect and reflected “a general principle of EU law”, and so by definition could 
have horizontal effect. This reasoning may be open to doubt, even if the result is 
correct.

www.monckton.com +44 (0)20 7405 7211

Disapplication of primary legislation by 
domestic courts

• Google v Vidal‐Hall [2015] EWCA Civ 311: disapplication of section 13(2) 
Data Protection Act 1998, in order to allow compensation to be 
recoverable for any damage suffered as a result of contravention by a data 
controller of the DPA. Section 13(2) conflicted with the rights guaranteed 
by Articles 7 and 8 CFR. It could not be interpreted compatibly with the 
Directive under the Marleasing principle. Article 47 demanded a remedy, 
and, applying Benkharbouche, had horizontal effect.

• NB Disapplication of primary legislation will is not an automatic 
consequence. Cf Lord Mance in R (Chester) v S/S for Justice [2013] UKSC 
63: disapplication would not be appropriate where the result was that 
choices would have to be made in order to devise a substituted scheme.

www.monckton.com +44 (0)20 7405 7211

Disapplication of primary legislation by 
domestic courts

• United States of America v Nolan [2016] AC 463; [2015] UKSC 
63
• Leaves open the question of whether article 21(2) of the Charter can 

apply in favour of member states

• Leaves open the question of whether, if so, it would be open to a 
member state to rely on it horizontally as against a complainant 

• Not clear how far and when the principles in  Mangold and 
Kucukdeveci apply in cases not involving age discrimination, given 
AMS

• Since Article 21(2) applies only within the scope of EU law, a non‐
member state is not within its protection in any circumstances

www.monckton.com +44 (0)20 7405 7211

Limits

• What future for the Charter post‐Brexit?

• Application in EFTA court?

• Interpretation of UK‐EU Brexit agreement?

www.monckton.com +44 (0)20 7405 7211

What nexit?
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Review of ECHR Case 
Law 2015-16
Recent developments in law and practice 

• Deirdre Fottrell QC, 

• Tom Wilson

14th October 2016

Overview 
ECHR Statistics 2015-16

Review of Recent case law

18/10/2016 2© 1GC

Statistics
• In 2015 – 40,650 new applications (decrease of 

28% from 2014 – 56,000)

• Of the new cases 27,050 were classified as 
single judge cases

• 13,600 were chamber or committee cases

• 45,576 cases were disposed of during the year 
2015 judicially

• Pre allocation cases – 10,000 – in December 
2015 (previous year 19,050)
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Statistics….2
• Number of applications disposed of 

administratively over 2015 was 32400 –
increase of 29% -

• In 2015 – 43,135 cases were declared in 
admissible or struck out by a single judge, 
chamber or committee

• Single judges decided – 36, 314 cases

• Judgments were delivered in 2441 cases  
however because many were joined – 823 
judgments delivered
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And more….
• 65% of the judgments are delivered by a 3 

judge committee

• Interim measures granted in 161 cases under 
Rule 39 (dismissed in 630 cases)

• 22 cases to the Grand Chamber

18/10/2016 © 1GC 5

UK cases before the Court
• 575 Cases from the UK allocated to 

Judicial formation

• 256 applications active

• 26 went to single judge or committee

• 125 awaiting committee or chamber 
decision

• 7 unilateral or friendly settlements
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Article 1 - Jurisdiction
Case of Chiragov v Armenia [GC] No 
13216/05

A defence force drawn from the 
population of NK could not have 
occupied the region without external 
support

An agreement existed between Armenia  
and NK about military co-operation 
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Jurisdiction
Other reports (media and other sources) 
that there was a military involvement 
and presence which undermined the 
presence, equipment and expertise 
were involved from an  early date –
which impacted directly on the conquest 
of relevant territory and retention of 
control thus it exercised effective control 
within the meaning of Article 1
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Article 2
Armani Da Silva v United Kingdom 

No violation of Article 2

Interpretation of the procedural 
obligations in respect of investigation

What is the correct test in respect of the 
planning 

Objective detached observed – was 
rejected as a stance
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Article 2
Revisited the McCann subjective test

What is meant by an ‘honest and 
genuine belief’ by an officer

What is subjectively reasonable –
interplay between these concepts

Convention test and UK Domestic test 
in respect of self defence were similar

18/10/2016 © 1GC 10

Investigation
Case law from eg Mc Cann– an 
investigation should be capable of 
leading to the identification and 
punishment of those responsible

Evolved to obligation to punish would 
apply if appropriate

Focus was not on prosecutorial decision 
but the institutional deficiencies
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Test for prosecution
Realistic prospect of conviction

Test was a matter for domestic 
authorities 

No institutional deficiencies –

Court noted extensive investigations 

Recommendations of PCC were made

Family adequately involved
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Lambert v France
Review of procedure and decision 
making in respect of end of life 
treatment

No way of ascertaining wishes of patient

Framework had to be transparent, 
consultative, involve medical personnel 
and reviewable by a court
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Article 3
Murray v Netherlands – life sentence for 
murder in 1980 – reviewed in 2011 –
pardoned in 2014 – then died.

Claim was that as a matter of fact the 
life sentence had been irreducible 

GC – rehab of a prisoner must be 
programmed and facilitated from the 
outset for any review to be real and 
effective
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Article 3
Individualised progamme may be 
necessary to satisfy article 3

Treatment of mental health was a pre 
condition for review

Lack of treatment meant that review and 
rehab were not realistic options 

No defacto reducible – therefore breach
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Basenko v Ukraine
Dispute over ticket on a tram

Ticket inspector assaulted applicant

Took five years to prosecute the 
inspector and the applicant was not 
sufficiently involved

Breach of procedural obligations under 
Article 3
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Elberte v Latvia
Removal of body tissue from Husband’s 
body

No consent or consultation

Investigation and no prosecution

Emotional suffering of wife and failure to 
properly investigate and prosecute 
breached article 3
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Article 4
LE v Greece – ineffective domestic 
procedures to investigation an 
allegation of forced prostitution of 
applicant 

Meier v Switzerland – 70 year old 
prisoner forced to work beyond 
retirement age – margin of appreciation 
to the State 
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Article 5
Doherty v UK – life sentence for murder 
in 1982 – released in 1996 

Arrested breach licence in 1997 –

Reviews five times between 1998-200

Judicial reviews 

3 appeals to life sentence review Comm 
– breach of article 5(4) because the 
process was not ‘speedy’
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Article 6
Dvorkski v Croatia – court appointed 
lawyer – not of his choosing 

Former police man – complained it was 
not fair process 

Confession and pressure  - breach of 
article 6(1)
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Article 6
Hammerton v UK [2016]

In family proceedings breached an 
injunction and committed

Lack of legal representation breached 
article 6(1) – criminal proceedings

Schatschaschvilli v Germany – non 
attendance of key witnesses because of 
PTSD – breach of 6.1 and 6.3.d
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Article 6 and 7
Fazia Ali v UK - Housing dispute –
factual issues – was review by housing 
officer and JR sufficient – no violation

Dallas v UK – juror undertook research 
on line – convicted of contempt

Not a breach of article 7 because it was  
development of the law rather than a 
new offence
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Article 8
Kahn V germany – photgraphs of 
children of famous person used – court 
concluded that no breach as there had 
been fines but no compensation

RE v UK – vulnerable adult – arrested 
without proper safeguards- covert 
recording of legal advice consultations 

Violation if not clear or transparent
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Article 8 
Parillo v Italy – use of embryos for 
research – wide margin and no violation 
if they were destroyed despite the views 
of the app

Controversial decision based on lack of 
consensu
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Article 10
Kalda v Estonia – lack of access to the 
internet for a prisoner to do research –
violation of article 10

Bedat v Switzerland –Journalis 
published details of an accident –
material from a party to a court case-
prosecuted 

NO a breach of article 10 – impact on 
judicial process
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