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Executive Summary

Introduction

1. In light of the significant impact COVIE19 is having on the operation of the courts,
JUSTICE areconcerned to ensure that access to justice and faidiadfion can be
maintained. They argue that this is particularly important for Crown Court trigks sin
a significant number of defendants are remanded in custody awaiting trials and the
prison service is under considerable strain during the panddbetays in hearing
cases also causes stress to victims, witnesses, defendants and the familippdhiat su
them. In these circumstances JUSTICE argue that it is important to test the case for
jury trials to be held using video facilities in which evergos participating from a
separate room. The question they have posed is whether, in these tinms, of isr
possible to hold o6di spersedd or virtual t
accuracy of evidence and certainty can be met.

2. In light of the COVID19 pandemic HMCTS has been forced to take the idea of
remote hearings seriously. Tlast few weeks have seen the production of new
COVID-19related law, guidance and Practice Directions on remote proceedings. This
has generateduniqueoppatunity to experiment with digital justicand virtual trials

3. Digital solutions to the current gdétion must be set against concerns about the
digitally excluded. Research suggests that effective access and use of video
technology differs according t@e, income, education and location. These issues are
of particular importance given the ov&presentation of the disadvantaged amongst
those being tried in the criminal justice system.

4. Further debate about the capacity of technology to provide swutiaring social
distancing needs to remain sensitive that virtual trials may also pose chaftanges
particular individuals most notably vulnerable witnesses and defendants. This is likely
to place limits on where trials take place and the people thabated to take part.

The goals of ths action researt

5. This report has beaaommissioned by JUSTICE with the following objectives: to
evaluate how well the technology worked in the virtual trials; to compare the conduct
of the trial with traditionaldce to face hearings; to consider whether there are any
benefits to virtual triad; to appraise whether there were any problems that arose which
might give cause for a legal challenge; and to evaluate what lessons might be learnt
from the two virtual trisd conducted to date.

About the Experiments

6. In early April202Q JUSTICEorganized two experimental virtual jury trials with the
support of AVMlandCorker Binning solicitors These were designed to explore
whether it will be possible for a fair trial take place when atlf the participants
were appearing from different physical locatiovislunteers to play the various roles
in the trial were recruited from amongst JUSTICE meml#ethird mock trial is due
to take place in early May.

7. These trials dfered from previous experiments of this kind which have tended to
focus on one person, typically the defendant or aamable witness, appearing in a
physical court in which everyone else is present via videolink.
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8. Both trials were based on a fictionalse supplied by the Honorable Society of the
Inner Temple though the Inner Temple makes no comment either way onliigyvia
of virtual trials by virtue of this support.

9. All the parts in the mock trial were played by volunteers including practicing
barristers and a judge.

10. The parties came together during proceedings on a single screen in which the jurors
appeared in a gup in smaller boxes than other participants. Other virtual spaces also
exi sted behind this shar eddedtheguwyrooniand he 6c
a private consultation room for lawyers and their clients. Jurors, the clerk and Judge
also had aress to a private chat function which they could also use to access
documents.

11.A number of changes were made between the first anddécainn order to
improve the process. These included the provisions of better information for lay
participants; amt ri al test call; the creation of
and clerk; the inclusion of a jury bailiff; additional bethiine scenes technical
support; the allocation of unique numerical identifiers for each jury member; the use
of wigs andalteration to the shared view of the courtroom.

Positive aspects of the JUSTICE virtual jury trial

12.There were a number of positigspects of the experiment which revolved around
seven main issues:

1 The technology worked very well for most of tiweo trials. This was especially
the case in the second trial in which more technical staff were provided behind the
scenes and participanivere better briefed about how to use the technology;

1 The judge and barristers involved were highly effective iatang a sense of
gravitas and civic occasion;

1 Lay participants appeared to be comfortable with the technology once trained and
there were sggestions that in some instances it caused less stress than going to a
physical courthouse;

1 Lay participantgyenerdly had a much clearer view of everyam@mpeded by the
usual interrupted sightlines in physical courfdis gave a much stronger senge o
participation

1 The defendant was treated with much more dignity in this experiment than when
they are placed ian enclosed dock at the side or back of a courtroom as is the
norm.

1 A separate virtual room was provided for the defendant to consult with the
counsel in private. Given that defendants are routinely placed in docks at some
distance away from their lawgs it is argued that in this pilot the right to consult
with counsel was enhanced.

1 Those operating the technical aspects of the trial prtuvbd very flexible and
have already identified a number of ways in which the platform they have
provided could b improved.
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Problems with the virtual court pilot scheme

13.There were also a number of problems which need to be addressed if further
experments are to be conducted:

1 It became apparent in the first trial that participants needed to be provided with
cusbmized information about their role as a juror or a witness, how to use the
technology and what to do if something went wrong. A numb#rasie problems
were resolved in time for the second trial and this resulted in the provision of three
guides for juors, witnesses and lawyers.

1T There were a number of failings about t |
connection which need to be adsked as a matter of urgency if virtual trials are
to gain credibility. A failure to see or hear proceedings coasayeresult in
unfair decisions being mada& number of these problems were mitigated by the
provision of advicdo participantabout howto maximise the quality of their
connection before the second tri@bnnectivityproblems may be exacerbated
duringthe COVID-19 pandemic wite there is high demand for the internet. A
consistent connection may only be achieved if some lay participanssijpplied
with hardware and highuality internet access.

1 When participants appear from their homes the rooms that they are in become part
of the virtual court.Thearea behind themnd appearance of faces onscreen
varied considerably during the pilotchhad a significant impact on the solemnity
of proceedings.The authors argue that for this new sort of virtual civic space, the
design of dispersed locations have to be considered as important as technical
capacity.

1 Not all participants seemed awarettoé importance of avoiding distracting or
problematic behawr, particularly in the first trial. Further guidance in a variety of
forms could usefully be developed building on the documents already drafted by
JUSTICE and AVMI.

1 Observations of the JUSTICHal suggest that more attention could usefully be
paid tohow the virtual space created during this experiment could be transformed
into a civic space. This includes providing backdrops with a coat of arms for the
judiciary, ensuring that lawyers weailfcourt dress, directiabeing given
about the solemnjtof the occasion and tliesignof virtual waiting rooms to
prepare participants for the transformatiorsocial tonevhich shouldtakeplace
when they enter court.

1 While technical competency ntigbe assumed of many lay participants, there will
be othes who would find this platform alienating and stressful. The additional
stress of being 6indé court while on thei
especially where the person could be classifeedudnerable. These issues may
prove insurmountable barrgeto participation for some jurors and could lead to an
unrepresentative sample of jurors taking part in trials during the CQ9IErisis.

1 Some participants were concerned that jurors might civeatrexpectations that
they should attend court from a roamwhich they are alone and should not use
the internet while the court is in session. The courts providing their own
equipment with only the virtual trial software loaded on it could prevengthes
kinds of distractions.

1 The issue of how the JUSTICE model would allow for observation by the public if
rolled out to real jury trials has not been extensively discussed in the course of this
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pilot. JUSTICE is workingn the basis that livestreaming t@ gbublic is possible.
This is clearly an important issue which is deserving of additional attention.

Key lessondearnt from the JUSTICE virtual jury trial pilot

In light of the varioussuccessesf the pilot andthe potentialto makefurtherimprovements

thereis a convincingcasefor rolling out the pilot if the dangerof a backlogof jury trials

becomesreality. It isimportantto ensurghatthereis anappropriateevaluatiorof thescheme
asit unfoldsto facilitate constanimprovementsandidentification of issues Lessondearnt

from the projectareoutlinedbelow.

T

It is essentiathatadequatdackstageechnicalsupportis providedto courtsoperating
videotrials. Thisis the singlething thatmostimpactson thefluidity andlegitimacy
of proceedings.

It is notappropriatdo askthejudgeandclerk to be constantlyigilant aboutwhois
presentwhentheyhavea rangeof otherreally importanttasksto carryout. Thejury
bailiff in thesecondrial helpedwith this, andit wasgoodto seein A V M| répsrt
thattheyarealreadythinking abouta teamof technicalsupportto helpfacilitate an
effectivetrial.

All paricipantsshouldhavetheir circumstanceassessenh orderto gaugewhether
theyhavethe hardwareandinternetcapacityto takepartin avirtual trial without a
lossof connection.

All participantsshouldbefully briefedabouthow the platformworks. Ideally this
would be providedin severaformatsincludingvideosandbookletswell in advance
of thetrial. This studyandothershavedemonstratethatthe quality of proceedingss
enhancedgignificantlywhereparticipantshavebeenableto attenda technicalwalk
throughof the systemin advanceof thetrial. Informationprovidedshouldincludea
descriptionof thegeograjy of thevirtual spacesuchashow manyvirtual rooms
wereavailableandwho couldaccesshem.

A judicial openingstatementustomizedo the needsof avirtual trial shouldbe
preparedor all judgesto deliveratthe beginnng of thevirtual trial indicatinghow it
is differentfrom a physicaltrial andwhatis the same.Thematerialspreparedor this
pilot would be a usefulstartingpoint.

All participantseedto begivenclearinstructionsabouthowto prepareheroom
from which theyshouldapgear. It is importantthattheyareadvisedto ensurethey
havea plain backgroundehindthemwithout clutterin view. Participantshouldalso
beadvisedhowto positionthemselves$o ensurehattheir faceandarmsarevisible.
In orderto addresxoncensthatvideotrials encouraga moreformalapproacho the
administratiorof justiceit would be valuableif a coatof armsandanappropriate
backdropcouldbe placedbehindthejudge.Judgesandlawyersshouldalsoattendin
full courtdress.

It would bevaluablefor furtherexperimentdo considemhow the formality of
proceedinggndthe needto prepargurorsfor civic performancesouldbeenhanced
by the creationof awell-designedwvaiting facility andtimedentrancsinto thevirtual
court.

Overdl, attentionneed to be paidto the potentialproblemof a shift towardstoo
muchinformality, particularlyif importantelementgreviouslyconveyedhrough
architecturecostumeandritual in the physicalcourthouseare6 | ansthis@ransition
to virtual proceedingsnd notrecoveredreativelythroughothermeans.
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Screerstrainandthefact thatpeopleattendcourtfrom theirhomesmeanghatit
might bedifficult attimesfor themto remainfocusedon proceedingsthis might
meana needfor morefrequentut shorterbreaks.

Forthenextexperimentatrial in May, or anyfuturetests,t is recommendethatlay
participantsjncludingthejury, becomprisedf represetativesor advocategrom a
wide rangeof diversebackgroundsabilitiesandspedfic needgo ensurehatthe
platformis suitablefor the diversity of thegeneralpopulation.For instancethis may
includeinviting advocate$rom disability groups the neurcdivergentandmental
healthsector elderlyandaged thosewith intersectimal needsDomesticViolence
advocateaandBAME representative®eoplewith expertisaén theseareasshouldbe
consultecandincludedin the evaluationprocess.

Futuretrials andtestsalsoneedto be considerat®f the differentmodesandplacesn
which defendantsnight participatein this platform.We recommendhatheadsof
remandcentresaregivenguidanceabouthowto ensurehatdefendantappeamwith a
dignified backdropandin awell-insulatedroom.
Theseexperimentsvereconductedisingatrial thattook half adayto complete
(albeitwith extremelyabbreviategartsof the process)Giventheissuegaisedin our
reportaroundtheintimacyandintensityof thevirtual courtexperienceindthe
suggestionsnadefor ensuringfrequentbreakstheissueof theappropriatdengthof
thetrial for this platformmaybeworthy of furtherinvestigationlt maybethatthis
platformworksfine for trials of shortor mediumlengthduration,butthosespanning
severaweeksmayproveto belesseasilymanagéd in this way. Futureexperiments
shouldthereforetestthe differentlengthsof trial possibleagainstuserexperiencesf
them.It maybethatthe estimatedengthof trial becomes determiningfactorin
whetheror notit is appropriatedo proceedwith atrial by this platformor not.
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Introduction

In light of the significant impad€OVID-19is having on th@peration of the courts,
JUSTICE are concerned to ensure that access to justi¢dainadjudication can be
maintained. They argue thaidhs particularly important for Crown Coujtry trialsin

which defendants areftenremanded in custody the run up to proceedingsThere are
currentlyjust under ten thousand people remandgatisonawaiting trial or sentencing

This groupmakesup 11 per cent of the total prison populat{diational Statistics, 2019) at a
time when public healtlofficials suggest that COVHR will thrive in prisond. The

majority of prisoners on remand have not been convicted of a criminal offence and are
awating trial following a not guilty pleader Maj est yds Courts and Tri
(HMCTS) has indicated that it is working to make it possible for the majority of remand
cases to be heard by videolirtgring the COVID19 crisisand anticipatedefendants
appearing from police custody suEt@risons and youth custody facilitiedere this serves
the interests of justict Managing demand for trials during the pandemic is critical for all
those involvedDelays in the administration of justicesuch caseis likely to create stress
for defendantssomplainantswitnessesandtheir wider familiesall of whomwill beseeking
certaintyoverproceedingshat may havebeenhangingoverthemfor sometime. Leaving
casedo beresolveduntil socialdistancingrulesarerelaxedwill createbacklogsfor HMCTS
andleavemanylawyerswithoutwork. In thesecircumstancesJUSTICEarguethatit is
importantto testthe casefor appropriatevirtual jury trialsin which everyoneparticipatesn
thetrial from aseparateoom. ThequestionthatJUSTICEhaveposed s whether,n this

time of crisis, it is possibleto holdsuch6 d i s p @ virtsiag tdats in which the principlesof
fairnessaccuracyof evidenceandcertaintycanbe met. This publicationreportsthefindings
of anaction researclprojectinvolving avirtual jury trial experimentun by JUSTICEIin

April andMay of 2020.

Although they have been experimenting with some particigaimisig trials by videolinks

for some time, th€OVID-19 pandemic has forcétMCTS to take the idea dfials in

which no one is in the same room seriously. Senior members of the judiciary have also been
keen to harness the power of technology during the dmsibe words of the Lord Chief

Justice:

It is clear that this pandemwill not be a phenomendhat continues only for a few
weeks. At the best it will suppress the normal functioning of society for many months.
For that reasqrwe all need to recognise that we will be using technology to conduct
business which even a mbrago would have been umkable. Final hearings and
hearings with contested evidence very shortly will inevitably be conducted using
technology. Otherwise, there will be no hearings and access to justice will become a
mirage. Even now we have to be thimkabout the inevitabledgklogs and delays

that are building in the system and will build to an intolerable level if too much court
business is simply adjourné&d.

The pandemic has had a significant impacth@nability of HMCTS staff, the judiciary and

citizensto use the court estate. One hundred andd#tyen courts, which form 42 per cent

of the court estate, remain open to deal with priority cases on the basis that not everything can
be done remoteljExamples of priority hearings include all et relating to custody,

detention and bail, and urgent applications for matters such as terrorism, domestic violence or
search warrantS.A further 124 courts and tribunals are open to HMCTS staff and the

judi ci ary but not t he rpneliingkeptopenTahppost gidedad af f e d
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telephone hearings and progress cases without he#riGgstain types of cases are seen as
beingmoreamenable twirtual trialsthan others The Lord Chief Juste has made clear that
the rules in both theivil and family courts are flexible enough to enable telephone and video
hearings of almosiny matter, with thelefault positiorbeing that alhearings should be
conducted with one, more than goeall paticipants attending remotefcross the legal

system

The last few weeks have seen the production of new C&@ielated law, guidance and
Practice Directions on remote proceediligd-he Coronavirus Act 202@xpands the
availability of video and audio link in court proceedindsallows cetain civil applications
in the magistratesd cour texpandthetavakabiliypfivideoe by p
and audio link i,somecriminal proceedingsandpermitsthe public to participate in court
and tribunal proceedings through audio amtt@links. Guidance makes clear that it is for
the judge or magistrate assigned to the case to decide methed for the hearing and that
theywill only take place by video if thgidge is satisfiethat it is in the interests of justice
for everyonenvolved. In making their decisipjudges and magistrates are expected to
consider the details of the cafige type of hearinghow complex it might be artthe

part i abilipytouge dideo linky"

Despite these many recent developments igisfecantthatno criminaljury trialsare
currentlybeing held? though the Lord Chief Justi@nounced on 2Blarch, thathe is
committed to keeping the situation under regular reVi#ith that in mind gudicial working
group has been established to consider waysstaresome jury trials once it is safe to do

so. It includes representatives from the Lawi&gyg¢ Bar Council, Criminal Bar Association,
HMCTS, Gown Prosecution Servigerisoner Escor€Contacts Ministry of JusticeHer

Maj estyds Pr i s on,Natiord PRbatoh SetvicétationabRolices Chiefs'
Council and Legal Aid Agency. It is unclear at present how organisations representing the
interests of Ig and disadvantagedices are feeding into the deliberations of the working

party.

There & now extensive experiengetheuse of videdinks in the criminal justice systeand
aJustice Video Service exists in the criminal cototshis reasorf' Vulnerable adults and
children have long had the opportunity to give evidence@bd cross examined on video

(both prerecorded and live However, the majority of researchtire aea has relied on the

use ofmock rathethan real trials and relates to studies where only a limited number of

people are appeariny bideolink while others remain in the codftThereis alsolittle

evidence about the impatttatvirtual trialshave on outcomes.The Ministry of Justicelid
 aunch a Ovi rt uwsihgrealcasgsstdvemaiddcade agmdits e me
evaluation of the pilot argued that yheaddemonstrated that a video link between a police
station and physical court coulthe successfully used to conduct a first hearing in the

majority of cases. The evaluation of the process also suggested that it might also be possible
to extend its use to other parts of the criminal justice system. Indees argied that

broadening ta use of the technology might improve the economic case for its installation, as
the technology costs borne by the pilot were higte author®wn evaluations of th¥irtual

Court pilot atthetimever e s cept i ¢ als uocfc(stdoadis 208,011 ms t o O
Rowden, 20112013a;2018; Mulcahy and Rowden, 2020)

The virtual jury trial tested herepresents an entirely new wayawinceiving othetrial by
dispensing with the courtroom altogethén.the Ministry of Justice pilot discussetdthe last
paragraptihe judge, clerk and members of the public continued to gather in a courtroom with


https://www.gov.uk/government/publications/coronavirus-bill-what-it-will-do/what-the-coronavirus-bill-will-do#contents-of-the-bill
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the defendant entering the court via videolilditicisms ofthe scheme tended to focus on
the fact that the defendant had a radically different experiertbe tfial to all the other
parties involved.In the experiment run by JUSTIGHd discussed herall the participants
appeaedfrom somewheretherthan tre courthouseThis challenges us to thintifferenty
about howwe evoke the sense of theourt As such, ltis experimenteels more akin ta
comprehensivé&ransformatiorof justice of the kind thatwuthors such as Lederer (1999), Tait
(2017) andsusskind (2019) he long foretold Precisely because of its radical nature in
dispensing with the needifa courthouse altogether, such a shift demands a diligent and
thorough analysidHowever, gventheunprecedented arektreme nature of theOVID-19
crisisand its implicationsit is suggested that now is a timely point at which to further test the
feasbility and credibility of conductingcriminal jurytrials where no two people are in the
same room.

Thisreporthasalot to sayabouttechnologybutit is alsoconcernedvith theright to afair
trial andtheimpactthatvirtual trials arelikely to haveon lay andprofessionaexperiencesf
thejusticesystem.Sociclegalresearchnto conception®f justiceindicatesthatsatisfaction
with courtsis notjust linked to the outcomeof a casebutis moredirectly connectedo a
senseof 6 p r o ¢ faid o e @r#iodl indicatorsof procedurafairnessncludethe ability of
partiesto mearingfully participateandvoicetheir concerngor position;transparency;
impartiality; confidencean the consistencyf decisionmaking;a sensef beingrespected
andtreatedwith dignity; anda beliefin authoritiesastrustworthy.Suchis theimportanceof
thesefindingsthatresearctsuggestshatpeoplearemorewilling to acceptanoutcomegven
outcomeghatarenotin their favour,if theyfeelthatthe endresut wasgeneratedhrougha
fair procesg’

Digital solutionsto the currentCOVID-19 crisis mustbe setagainstconcernsaboutthe
digitally excluded. Researclsuggestshateffectiveaccesanduseof videotechnology
differs accordingto age,income,educationandlocationandthisis anissuethatJUSTICE
hasexpressedoncernabout®V Theseissuesareof particularimportancegiventhe over
representationf thedisadvantagedmongsthosebeingtried in the criminal justicesystem.
Digital exclusionwill alsobeof particularconcernto thoseservinglegal circuitswith rurd
communitiesvhereinternetaccessandcapacityis oftenseverelimited. Examplesnclude
theNorth EastandSouthWestcircuits. Furtherdebateaboutthe capacityof technolay to
providesolutionsduringsocialdistancingneedgo remainsensitiveto the fact thatvirtual
trials mayalsoprovechallengingfor thosewho arevulnerableby reason®f leadingcomplex
or chaoticlives becaus®f alcoholor druguse;learningdisablities; significantmentalhealth
issueshomelessness the fact thattheyvictims of violent crimesor abuse®¥ These
conditionsarelikely to placelimits onwheretrials takeplaceandthe peoplethatareinvited
to takepartin newvirtual trial initiatives
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The goalsof this action researchproject

In this documentve reportontwo experimentalsirtual trials organizedoy JUSTICEin April
202Q Thisreporthasbeencommissionedy JUSTICE It aimsto:

Evaluatehow well thetechnologyworkedin thevirtual trials;

Comparethe conductof thetrial with traditionalfaceto facehearings;
Considemwhetherthereareanybenefitsto virtual trials;
Appraisewhethertherewereany problemsthatarosewhich might give causefor
legalandotherchallengs; ard

1 Reflectonthelessonghatmightbelearntfrom thetwo virtual trials conductedo
date.

= =4 =4 9

Theactionresearctwe undertookhasbeeninformedby JodieBlackstockJ USTI CES 0 s
Legal Directorwho explainedthe backgroundo the processandhow the mocktrial was
designed.Shehasalsoprovidedthe authorswith atechnicalreportonthe procesgprovided

by thetechniciansat AVMI who providedtechnicalsupport It is importantto stresghat
thesetrials havebeenconductediuringchallengingimeswhenall planninganddesign
meetingshavehadto be conductedemotely.Thefactthatpolicy makersarekeento get
inputinto questionghatneeda swift answemeanghattheresearchieportedherehasbeen
conductednorequickly thanwould normallybethecas.

In thesectionghatfollow we outline how thetrials wereconductedeforegoingonto
discusgpositiveandnegativeaspect®of the experiment. We closewith a discussiorof what
couldbedoneto maximisethe chance®f virtual trials working. At thetime of writing there
areplansto conductathird virtual trial involving a practcing courtclerk, interpreterand
morerepresentativgroupof jury volunteers.



Virtual jury trials during COVID19

About the virtual jury trial experiments

In early April202Q JUSTICE organized two experimental virtual jury trials with the support
of AVMI andCorker Binning solicitorsThese werelesigned to explore whether it will be
possible for a fair triald take place when all of the participants were appearing from different
physical locationsThe court service esBTMeet, Skype for Businesand aCloud Video
Platform to manage hearings while observing social distancing guidelihesvirtual court
room operated on a bespoke version of AVMI Os
allows for the visual grouping anagitioning of participants in such a way as to recreate, as
closely as possible, the layout of the court room and positioning ofrfgansthin it. The
experiment was run twicen 9" April and again on the 17April 2020. A third trial

involving an interpretey practising court clerkndmore representative jurors with previous
experience of being onjary is planned for early May.

The first trial lasted 192 minutes and the second lasted 255 minutes. This included some time

for jury deliberation It was never anticipated that the jury would be given the same amount

of time to deliberate as real juriekistead the main focus wan testinghe technology to

gauge whether meaningful discussion and participation was possible wtienjatbrs were

located in different locationgHowever, he second triavas deliberatelyonger to allow at

least half an hour to testhow eagillu r or s wer e able to c¥nverse i

Both trials werebasedon afictional casesuppliedby the HonorableSocietyof the Inner
TemplecalledR v Hallett. " All the partswereplayedby volunteergecruitedfrom the
membershipf JUSTICE includinganactingjudgeandbarristers“" The caseinvolveda
singledefendantndictedfor s. 20 OffencesAgainstthe PersorAct wounding,andthreelive
witnessesvho wereexaminedandcrossexamined. Threewitnessstatementsvereread
pursuanto s. 9 Criminal JusticeAct anda bundlecomprisingimagesof aninjury, alocation
mapandarecordof atapedinterviewweredistributedto thejury. To recreatehe public
gallery,thevirtual courthearingwasstreamedn You Tubeandalink wasprovidedto allow
invited observergo view it live. Observersvereinvited from HMCTS, the Bar Council,
Criminal Bar Associationandthe mediato view the experiment.

Prosecutor and

Client and lawyer
consultation room

witness room

Witness clerk

chatroom

Courtroom:

Shared public room

Jury assembly
and deliberation
room

Jury-clerk-judge

Chatroom

Figure 1 The Geograhy of the virtual courtroom



Virtual jury trials during COVID19

Operationabndtechnicalsupportwasprovidedby severatechniciangrom AVMI who
provide audiovisualfor UK courtproceedingsln thefirst trial theclerk, wasplayedby an
AVMI technicianwho appearedo the courtto be orchestratinggndmonitoringthevarious
links andbringingthejury in andout. In thesecondrialad j bray foleWwakaalded,
playedby anotherAVMI technicianto actasadditionaldedcatedsupportfor thejurors.
Both trials wererecordedor researctpurposesandcanbe sharedwith othersinterestedn
evaluatingthe processAs figure 1 shows thevirtual courthousecreatedmirrored
courthousesn HMCTS estateby havinga public frontstageanda backstagevith private
facilities to which the public hadno access.

Frontstage

Thepartiescametogetherduringproceeding®nasharedé p u bstreegnavhichthejurors
appearedn agroupin smallerboxesthanotherparticipants. Thejudge,counseland
defendantsemainedstaticduringthetrial with the withnessesppearingpelowthejudgeonce
calledandexiting aftertheyhadgivenevidence.Figure2 showsthe appearaceof the
virtual courtroomduringthefirst trial, operatingon a secureCiscoplatform.As with all the
imagesn this reportthe facesof anumberof volunteershasbeenblurredto protecttheir
identity. Whenthetrial wasstreamedill paticipantscouldseea non-blurredversionof this
image.

an
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v > |

4‘. 7 5 , |‘ ' —
J i‘.‘, . \@1
Fuiis

» Judge / Court (i Hallett) 09.04.20
| -
" § g "

Jury (R v Hallett) 09.04.20

wWitness 1 (R v Hallett) 09.04.20

?rust'l utign (R v Hallett) 09.04.20 N Defendant (R v Hd‘llelt) 09.04.20 Defence (R v Hallett) 09.04.20

AVMI Virtual Trial

e Unlisted

23 watching now - Started streaming 2 hours ago 0 &lo S SHARE =, SAVE

Figure 2: Screenshodf YouTubdive stream(trial one)
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In this screenshatiefencecounsels in the procesf questioningheir first withess.Thejury
areplacedtogetherasagroupandeasly distinguishedrom otherparticipantsaswould
happernin a physicalcourtroomWhentheyweregiving evidencethe witnessappearean
thescreernin placeof theclerk. It is evidentthatthe observeicanseehow manyothersare

0 wat cpnoceedingst thebottomof thecourté wi n armalsdhowlongthevideo
streamhasbeenrunning.All partiesexceptfor thejurors havelabelsindicatingwho theyare.
In thesecondrial jurorswerealsogivennumbergo make it easierto identify themwhile
protectingtheir privacy. While thetrial wastaking placeall the partieshadexactlythe same
0 s h ascreedviéw. Those present &re able to see a smaller proportion of the body of
others than would be the case if they gathered in person in a courtfiouse.

Backstage

Othervirtual spaceslsoexistedbehindthis sharedview of thed ¢ o u r t Thefistraf. 6
thesewasajury room. This wasusedfor jurorsto assembléeforethetrial startedandfor
jury deliberationsJurorsenteredandexitedthe courtby way of a singlelive feedandwaited
in thisroomwherethey could seeeachotherbut notthecourt. In thisway the jury room
attemptedo simulatewhathappensn courthousesThejury bailiff in the secondrial, could
0 e n andimtedactwith thejury in thisroomandthenleave. A screenshobdf thejury room,
takenfrom thelive streamrecordingroomcanbe seenn Figure3.

OAVMI

VIRTUAL CROWN COURT

Figure 3: Thed Iyr o ofardeliberation(trial two)

This showsthe JuryBailiff appearingatthebottomof thescreen.J u r aumbesqe.g.i 1 0
orii 3 oayealsovisible atthebottomof eachof theirwindows.

Therewasa secondvirtual privatespacevherethe defendantould consultwith their
counsel Provisionfor privateconsultationdbetweenawyerandclientreflectsafundamental
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tenetof ourjusticesystem Thisis alreadyrecognisedn theexistingrulesfor legalvisits
within prisonsandfor telephonecallsbetweemrisonersandthear legaladvisersKeento
ensurehatthis principal continuego beupheld,HMCTS arecurrentlyworking to ensure
thatarrangement®r conductingegalmeetingdy videoconferencaresecureprivateand
afford legalrepresentativeappropriatdime to conferwith their clients. How to reproduce
thesemeetingsan virtual spaces currentlythe subjectof debate.Ensuringthelink is secure,
integratedn the sameplatformandthattechniciancannothearwhatis beingsaidis clearly
animperativefor anydesignerg* But therearealsoconcernsaboutwhatwill hapgenif
memberof the public areallowedopenaccesdo live streamegroceedingbecausef their
ability to recordproceeding or takephotograph®f thoseinvolved* HMCTS arein the
processf testinga bespokeproductfor privateconsultationsvhenusing videolinksandare
working to scaleup this solution. While thisis beingdoneotherarrangementwill haveto be
madeto facilitate theseconversationssuchasphonecallsto clients thoughit would be
interestingto researchwhetherdefendantsndcounselfoundtelephonesolutionssufficient
for theirneeds.

A third virtual roomin which the prosecutomwasableto introducethemselveso the
witnessesvasalsomadeavailable A fourth spacevascreatedor Jurorstheclerkand
Judgein theform of a privatechatfunction. This chatfunction,run separatelyo the
courtroomvideolink, wasnot seerby otherparticipantsor observergX' It appeard asa
separaté® wi n adrthe domputerfor thoseparticipantsvho wereusingit. Thechatroom
servedwo functions. First, it wasusedto give jurorsaccesgo thejury bundleandto provide
themwith informationabouttheir responsibilitiesThejudgereferredto this informationand
wentthroughit with thejurors. Figure3 showsa screenshobdf suchinformationfrom the
secondrial.

Ive unmuted myself ! O JURY

Juror 3 - can you see this? Display name: Guest ~ # Edit

I can't hear anything- Juror 3

Testing Juror 2 - think I'm in now? 10:13

aerator
@judge we will be with you shortly
Sorry Juror 3 we can see and hhear you

ry Bailiff
Juror 3 please can you disconnect and reconnect to the conference? We can hear you.

Figure 4: Screenshoof thejury chatroomin use(secondrial )
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Secondlythe chatfunctionwasdesignedo helpjurorsindicateto thetechnicatteamor the
judgethattheywerehavingdifficulties with the conrection,andto troubleshootiny other
practicalor proceduraissuespr questionghattheyhadaboutthetrial andthe processThe
witnessedada similar separatehat roomeachfor the samereasonsTheideawasthatthis
would resultin lessinterrugionsto thetrial asit progressean the sharedoubicscreen.
Jurorscouldunmutetheir microphonesf necessaryhuttheir microphorescouldalsobe
controlledby anoperatomwhich reducedhelikelihood of jurors speakingoveranyoneelse.

In addition to thesebackstagepacesndividualscouldalsoexit the courtroomat will by
simply exiting the systemto the privatespacesrom which theyappeared.Thiswasdone
duringlunchandotherbreakswhenthe sharedscreenwasput on hold. Thejudgecouldalso
askjurorsto leavein orderto allow a privatediscussiorwith lawyerson a pointof law. In
thesesituationsthe clerk andbailiff wererelieduponto confirmthatthejurorshadleft the
virtual courtroom.The public gallery couldalsobe closedif necessary.

Changesn the courseof the experiment

Holding asecondrial allowedJUSTICEandAVMI to addressomeof the practical,
technicalandoperationaissueghataroseduring thefirst trial; a numberof which hadbeen
raisedby theauthorsn the courseof this actionresearctproject A numberof alterations
weremadeasaresultin preparatiorfor thesecondrial. Thesencluded:

1. Betterinformation for lay participants: Creationof a jury and witnessinformation
sheet.This providedinformationon the oath/affirmationthat will be given, how to
behaven the hearing,whatto do if atechnicalissueariseshow to addresshejudge;
how to arrangetheir surroundingsthe needfor plain backgroundswhat browsersto
use;the useof automaic muting andinstructionson how participantsshouldposition
themselvedan front of screensJurorswere also told how the chat link worked in
advanceandalertedparticipantsto the fact thattheremight be somewaiting involved.
The informationsheetproducedappeaiasAppendicesA andB to thisreport.

2. Pretrial testcall: Jurorswereadvisedwhattheyshoulddoif thetechnologyfailedin
atestcall with all the jurorsthe day beforethe hearing.This allowedjurorsto testout
the platformdesigredby AVMI andto posequestionsaboutit.

3. Ascriptor &rib sheebfor thejudgeandclerk: This outlinedall the pointstheyneedto
addresgo ensurethat a virtual court hearingruns smoothly. This information sheet
appearasAppendixC to thisrepot.

4. Inclusionof ajury bailiff: Therole of jury bailiff wasaddedo ensurdghatthejury were
havingtheirtechnicalneedsmetandto reducethe overallworkloadof theclerk. It was
clearthattechnicalsupportwould be neededor the clerk in arealtrial asthey have
otherobligationsto carryoutfor thejudgeandcourt.

5. Invisiblepatrticipants: It wasmadeclearthatsomepeopleparticipatingin thetrial such
asthe clerk could not alwaysbe seenbut might interveneusing the audiolink. This
provided moretransparencaboutwhowasé pr e sent 6.

6. Juryidentification Jurorswereassigned uniguenumberandthis appearecdsasmall
labelon theirwindow onscreerto furtherhelpwith identification

7. Evaluators:Thetwo academi®mbserversveregivenacces to thebackstagguror chat

roomsothattheycouldseehow it wasbeingused(seeFigure4 above)

Courtdress ThejudgeandcounselWworewigs.

Sharedviewofthecourtroom Therewerealsosomechangeso the publicgalleryview.

This included the addtion of a side panel so that observerscould see relevant

© ®



Virtual jury trials during COVID19

documentatiorbeingdiscussedt the sametime. A samplescreerof this functionfor
thesecondrial appearsn figure 5 below. Theview shownis thepublicscreen.Those
who hadaccesgo docunentsin the privatechatroom could pull up documentst will
usingthedocumentiewertab.

Figure 5: Samplescreenfromthesecondrial for the public gallery stream.

A newscreenndicatingwhenthe courtwasnotin sessiorwasalsoaddedduringthe second
trial to limit whatthe public wereableto seein the courtroomduringtimeswhentechnicians
wered b r i rpeopleingidout of thevirtual court. Thescreeralsoprovidedsome
reassurancaboutwhatwashappeningor participans trying to re-enterthetrial afterabreak
or jury deliberationsA screershotof thisis shownin Figure6.

Thevariouschangesnadein preparatiorfor the
secondrial meantthatadditionaltechnicalsupport
wasneededo ensurghattherewassufficient
persmnelto ensurggoodsoundandbroadcast
guality throughoutoversightof wherepeoplewere
beingplacedwithin the courtroom;witnessesvere
droughtindin anefficientmanner. This resultedin
dhesessioniB s nor tited therebeingfive technicalsupportstaff present
duringthesecondrial. AVMI havearguedhat
while this appearsesourcehungrythe supportteam
couldbereducedastheir staff becamemorefamiliar
with this newprocess

QAVMI
OAVMI

VIRTUAL CROWN COURT

Figure 6: Holding screedesigned
for trial 2

Futureexperiments

A third trial hasbeenscheduledor 6" May 2020.AVMI havealsobee askedoy JUSTICE
to considemwhetherthe systemcould be adaptedo includeotherparticipantssuchasa
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remoteinterpreteror intervener. It transpiredhatthereis capacityto addadditionalpeopk to
the screenthoughthis might meanthatsomeimagesweresmaller. AVMI havesuggested
thataninterpretercould easilybe addedo the nexttrial. Significantly,theywould not
necessarilyneedto appeaion the screerbut could providetranslationin theform of a
voiceover. Sinceinterpretergely hearily onaudioandseeingthelips of the persorwhose
wordstheyaretranslatingt hasbeensuggestethattherearesomeadvantageso interpreters
beingableto seeeveryondnvolvedin thetrial at closequarters.Researclby theauthorshas
suggestedhatpositioningof interpretersn physicalcourtroomdrequentlycreategensions
with the courtservicebecaus®f their professionaheedto be placedin a primepositionin

the courtroomwherethey canseeeveryone

JUSTICEandAVMI haveconcludedhatconductingtrials with multiple defendarg and
lawyerswould betoo complexat this stagewhenthe casefor virtual jury trials hasnotyet
beenfully tested(MulcahyandRowden,2020).Theissueof howto dealwith vulnerable
witnessesvasalsoraisedandconsidereathallengingat this stagein discussionsbout
generalprinciples. Thoughit is hardto establisidirecteyecontactin avirtual trial
intimidating behaviorcanalsotakethe form of gestureshatrepresenthreats. Studiesof
domesticviolencehavesuggestedhattheseareoftenvery subtleandknownonly to the
victim andtheirabuserlt is likely thatthesearesituationsn which theinterestof justiceare
not necessarilyservedoy virtual jury trials.
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Evaluation of the Process

In this sectionof thereportwe drawattentionto thea u t hobsersafionsiboutpositiveand
negativeaspect®f thetwo experimentatrials conductedy JUSTICE. Thesesuggesthat
therearesomeunanticipatecdhdvantagsto virtual trials but thata numberof issuegelating
to the designof thesenewspacesandtechnologicalssitesneedto be addresseteforethey
couldberolled out morewidely.

Positiveaspectsof the JUSTICE virtual jury trial

Positiveaspect®f the experimentevolvedaroundsix mainissuesgachof which aredealt
with in turn below.

Technology

Aspects of the technology appeared to work well, from the point of view of the observers in
the public galleryfor much of the trialThe sound qualy was generally good throughout. In
the first trial there was a local hardware issue relating to the camera of one of the jurors
whi ch meant t heatéedcourh Enjortunatelythisimeanothat tiéey had to be
replaced but soeone was promptligrought in from the jury pooFor the first trial there was
one juror who could not be seen by the court (but who could see and hear everything). This is
a situation that would normally cause a pause in proceedings in order to bedéxctifivas
allowed to continue (see Figure 1) for the purposes of getting through the exercise. These
kind of technological capacity issues for jurors were improved upon by the second trial by
instigating the technological watkrough process by the tecba team with juors prior to

the trial. Having learnt from mistakes made during the first trial, the second trial ran much
more smoothly but additional technical support (a total of five technicians) was provided.

Professionaperformanceandcreatinga senseof occasiom

Thosewho wereexperiencedn legalproceedings$acilitatedthe creationof a senseof
formality andoccasiorin the proceedingshataffordedthemtherequisitedignity. Thejudge
in bothtrials madea point of regularlyremindingparticipantghatthis wasa courtof law in
which theywereundertakinganimportantcivic role. Usedto theformality of courtroom
proceedinggndlanguagethejudgeandbarristersvereeffectivein creatinga senseof
gravitasby retainingthe smallritualsandmarksof respectonewould expectto be played out
in aphysicalcourthouse.Therewasfor instanceremarkabldittle evidenceof theparties
talking overeachotherandthe lawyersshowedall the usualmarksof respecthattheywould
in aphysicalcourtroom.

The professionalsnvolved adaptedvell to the situationremainingcalmwhentherewere
technicalhitchesandgiving adviceandwarningsthatwereparticularlypertinentto atrial in

which everyonads in dispersedocations By way of examplethejudgetalkedabout

6 ¢ o msensEna n n o thejuy andtheimportanceof makingsurethattheytook turns

to speakduring their deliberations.He alsoindicatedthathewould keepad b e n e and | e n t
kindly e y engurorsto makesurethattheyremainengagedndwould politely 6 n u thene
backinto ther o oinhtlieyappearedhotto bepayingattention. In thisway thejudgeadapted

his performancevell to anewformat His way of doingsocouldusefuly bebuilt uponand
formalized.
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Lay engagement

The presene of all key participants in the trial on a screen just a few centimetresfemadly

those involvedjenerated a sense atimacy which promoted a sense of close engagement
with the process. Physical courtrooms generally serve to distance people ¢roatrea and

this is a deliberate strategy adopted by the Court Standards and Design guides produced by
HMCTS (Mulcahy and Rwden, 202Q) Distancing in the courtroom is motivated by
convenience, the need to signify hierarchy and fears that some pattiapanintimidate

others oreffect anescapdrom custody Generations of socilegal scholars have drawn

attention to the @wnside tathesedesign principles which commonly leave lay participants in
the trial feeling remote from proceedings, marginalisedisengaged. Thoudhe virtual

trials wereat times a much more intense experience there was undoubtedly a much stronger
sense of beinglosely involved in a group evewhen all the participants could be seen up
close and clearly.

The design of thigideolinkalsohad@ os i t i ve i mpact coourtroome 6si gh
These are oftemterruptedn physical courtbecause ofargely fattened floos in

courtroomgdesigned since the 1970his means that when barristers standougpeakthey

oftenbreak the sightline between defendant and judge. In other cases, sightlines are
deliberatelyinterrupted because 6fe ar s of i nti mi dati on or jury
all the parties could see each othdéaces very clearly and were accoraepial visual status.

In the view of the authors this constituted a success for open justice. Intimidation of other

peope wasalso made more difficult by the fact that everyone is on full view to otHevgas

alsodifficult to look someone directly ithe eye with a view to intimidating them.

The volunteersecruitedby JUSTICE in the first trial were young and likely to be rather
moredech savv@than the average population. Though older volunteers were recruited to
play jurors in the second tridley were wk educated and placed to follow proceedings and
instructons. There is clearly a case to involve a more representative sample of jurors in the
third trial which is currently being planne®ubiject to this important cavetite participants
appearedvery comfortable using videolink and engaging with the protiessigh screens.
Appearing by videolinicouldrelievethe pressure and intensity of being in a physical court.
Jurorsseemed moreomfortable asking questions and drawing the attenfitimegudge to
technical difficultieghan is the norm in physical courtroomBhey also seemed comfortable
movingbetween the exhibits and thisuld be done more swiftiyran in traditional trials
where exhibits have to be brought in and passed roencbilrt.

Juross quickly picked up on newerbal cues from other about how to behave including

raising their hand or nodding their hedtiis indicated a sensitivity to the problem of time

lag which is commoandfamiliar to those who regularly usedeotechnology. Wathing

the jury deliberation at the end of the second tiiedre was a clarity to the conversation from

an observersdé point of view, and the jurors
In one instance they indicated to a juttwait they hadorgotten to unmute their microphone.

They were also consciow$ the need to mutiheir microphone when not speaking to

improve the audio quality of the call.

Effective useof technologywasalsofacilitatedby theinterventionof thejudge.In thesecond
trial, heremindedthejurorsaboutthe mutefunctionon their microphonesandexplainecthat
thiswasto preventsounddistortions. In the courseof doingsoheremindedthemthatthey
did6 h aav ® i tbreughthechatfunction,commnentingthato t Isyosardirectlinetome . 6
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He alsousedthis asanopportunityto checkthattheywereall awareof the chatfunction.
Technique®f this kind could usefullybe madeavailableto otherjudgesinvolvedin similar
exercisesor might evenbeincludedin informationpacksfor jurorsdistributedin advance.
Making surethateveryoneis engagedor asthejudgeputit 6 ither o oisi@portantif
everyonas to feel thattheyarebeingtreatedwith respectndlistenedto. In this contextit
wasusefulthatin bothtrials thejudgeindicatedrelatively earlyonthattherewould bea 20
min breakhalf-way through. This helpedwith time managemerdndpacingespeally as
onlinemeetingscandemandmoreof participantsandbe moreintense.

Thedignification of thedefendant

The defendant was treated with much more dignity in this experiment than when they are
placed in an enclosed dock at the side or back of a courtesoisithe nornm physical

courts This isfar from being a minor addervation. @mpaigns for the abolition of the dock

have been initiated by both JUSTICE and the Howard League for Penal Reform in recent
years (Mulcahy2013; Blackstock, 2015; Mulcalet al,2020)based on concerns about
difficulties inrealisinga rightto counsel, the presumption of innocence and a right to dignity
One advantage of virtual trials is that they dispense with the need éoicksure for the
defendant that is physically distinctifrem those used by other participanis.the

JUSTICEtrials the defendant was both literally and metaphorically at the centre of the
proceedings and his face was in a frame that was the sares®xeryone elsxcept the

jurors. In this way, the virtual trial could be said to be more democratic thanofdaeet

trials. By placing the defendant in such a prominent central position on the screen, their face
becomes a salient reminder of thegmse and focus of criminal proceedings. On a more
practical note, this al so radctiorotovevidenoe asétivgso ne t
presented.

The right to counsel

TheVirtual courtpilot schemeconductedy the Ministry of Justicein 2010in which
defendantsappearedia videolinkin front of othersgatherd in atraditionalcourtroomraised
anumberof concernsaboutthe physicalseparatia of defendantandtheirlawyers(Terry et
al, 2010). Theresearcherasho evduatedthe schemerguedthata numberof practitioners
felt thatthis physicalseparatiorof the defendanfrom their lawyermadeit more difficult for
themto communicaten private(Terry etal, 2010).Otherresearcherbavesuggestedhatthe
separatiorof lawyerandclient placedawyersin a dilemmaaboutwhetherit is in the best
interestof their client to stayin theroomwith thejudgeor attenda remotejusticespacen
orderto bewith their client (LicoppeandDumoulin,2010 Rowden,20133.

In the JUSTICEexperimeneveryonevho participatedvasin a separat@oom, but provision
wasmadefor the defendanaindtheir counseko conferin aprivated s ir @ @ ifm@&cessary.
In a physicalcourthousdawyerswho wantto consultwith their clienthaveto find afree
consultatiorroom, discusanatterswith their clientin the public circulationareaor speakto
their clientthroughthe glassscreerthatmakesup the upperhalf of thedock.In the
experimentalirtual trials beingdiscussedhere,lawyersdid not makeuseof the private
fadlity to consultwith their clientin thefirst trial, butit wasusedin the secondrial without
anyonebeingableto seeor heartheir discussionThis privateconsutationwasorganized
swiftly andefficiently. Giventhatdefendantsreroutinely placedin docksat somedistance
awayfrom their lawyers,it is arguedhatin this JUSTICEexperimentheright to consult
with counselwasactuallyenhanced.
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Flexibility

Despiteenhancegberformancen the secondrial, thereappearso be considerablecopeto
adjustandimproveon the currentplatform.AVMI seemkeento engagen ongoingdebate
abaut howit couldbedevelopedandtheyhavealreadyidentified anumberof areador
improvemenivhich canbeputin placein advanceof thethird pilot. Thesenclude:

1 Preparingurorsfor entryinto thecivic spheredy playingthemanHMCTS produced
videoaboutbeingajuror" Producinga videofor jurors basedn the different
conditionspresentn virtual trials hasalsobeendiscussed.

1 Productionof short30 secondong videosin which judges Jlawyersandjurorstalk
abouttheirrole in the proceedigsfor usein thejury waiting room

1 Inclusionof screershotsof thevirtual courtin operationin the written guidesfor
jurors.

1 Ensuringthateachjuror is assignedheir own dedicatedlaceon the screernin which

only theyappeaiduringthe courseof thetrial. Thiswill improvejuror identification

andmakeit easierto spotwhetherthe samepersonis havingregularproblemswith
connectivity

Theprovisionof anappropriatelydesignedackdropfor thejudge.

Ensuringthatall jurorsarevisible throughoutthe proceedingsindnot obscuredy

documentatioror signs.

1 Developthe6 ¢ onotints e s sholding creerfor the public galleryto better
inform the public asto whatis goingon; howlong breaksarescheduledo be and
whencourtis dueto go backin session

E

AVMI havealsoindicatedthata seriesof additionalimprovemers could betestedout if
resourcesveremadeavailable Thesencludethe provision of hardwareanda securdnternet
connectiorto jurorsandwitnesswho aredigitally impoverished AVMI havealsosuggested
thatthe useof certaintypesof cameran the hardwareprovidedto participantscould capture
moreof theroomsin which jurorsandwitnessesrelocated. In thetwo trials to datethe
judgehasaskedurorsandwitnesses to confirmthattheyarein aroomalonebut this would
allow oversightof whethersomeonelsecomesinto theroomafterthis discussiorhastaken
place. AVMI hasalsosuggestedhatpre-trial evaluation®of the hardwareandinternet
capacityof potertial jurorscouldalsobeattemptedn thefutureto ensurehatall thosetaking
partasjurorshavetheability andcapacityto fulfill ther role in thevirtual trial.

Problemsthat arosein the courseof the experiment

Theamountof time thatJUSTICE hadto preparéor this pilot projectmeantthattherewere
inevitablya numberof teethingproblems. The purposeof the secondrial anda proposed
third trial is to continueto work to improve the processin this sectionwe highlighta number
of prodemswith thevirtual trial pilot schemesomeof which canberesolvedwith moretime
andeffort andotherswhich aremorechallenging.

Inadequatanformation
Severakoncernsaroseafter thefirst trial aboutthetype of informationprovidedto jurorsin

advanceof thetrial. Thesetendedo fall into two categories.Thefirst involvedinformation
abouttheir responsibilitieshow theywereexpectedo behaveandwhatwould happerduring
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the proceedingsThesecanbe summarizedsorientationissues. The secondelatedto
technicalissues.Somelay participantdn thefirst trial wereconfusedabouthow to acces®r
usethesecurechatroomor find written evidenceavailablethroughthe chatroom Many of
theseissueswvereresolvedby the productionof additionalinformationfor participantsmvhich
wascirculatedin advanceof the secondtrial (seeAppendicesA andB). FeedbacKrom jurors
andwitnessesvho took partin the secondrial indicatedthatorientationandtechnicalissues
weremuchlessof aproblemasaresult.

Participantsalsoindicatedthattheywould haveliked a strongersenseof the geographyof the
virtual courtroom(seefurtherfigure one) It wasnot clearto observerd©iow manyvirtual

0 r o ahareviere.Referencavasmadeat one stageto thefactthatsomeonéiadgoneto the
60 p ubhki taadinydotheliinstanceherewasareferenceo thejurorssymbolically
enteringthe courtroomfrom thejury 6 p o b Wodld be usefulfor everyoneo havesome
ideaof thedifferentplacesthatpeoplemight movefrom andto whentheywerenot visible so
thateveryonecouldgeta senseof placeandthis virtual civic space.

Concernswerealsoraisedaboutthe lack of informationprovidedduringthe courseof the
trial. Whentherewerelongdelaystherewasno informationcomingfrom the courtasto what
wascausingthedelayotherthana holding screenshownat figure 6 indicatingthatthe court
wasin recesslin futuretrialsit would be usefulif theseholdingscreensouldbecustomizd
sothatparticipantshadmore information. Thiswould be particularlyusefulwhen
participantgeturnedrom lunchandwereconcernedhatthey hadreturnedate andhadbeen
deniedaccesgo proceedingsThesesortsof incidentsmay be particularlystressfulfor
vulnerabledefendarg, litigantsin personyictims andfamily memberobservinghetrial.

BOOK OF LEGAL WORDS

Figure 7: NSW Justice orientation materials for A%llites in remand centres as produced by
Designing Out CrimeJTS, Australia (Source: Kashyapadt2018 images byLucy
Klippan, reproduced witpermission.



Virtual jury trials during COVID19

There are useful exemplars of work bettume elsewhere which coubte drawrnuponduring
the challenge of COVIEL9. By way of example th®esigning Out Crimeesearch uniat
the Universityof Technology in Sydneyproducecda suite of materials to help those on
remandorient themselves to appearing in court via videolink. These included short
orientation videos, a pink segue videgroviding acountdownto entering the courAVL
notebook, banners to put up in waiting areas as well as a visually accessibié legal
terms and an AVL booklet (see Figure Similar work is also being done in England and
Walesin the Cloud Video Platform pilots that Meredith Rossner has been reviewitige fo
Tax Chamber, divorce and some civil claims onlfeuite ofsimilar useffriendly and
virtual trial specificorientation materialsouldusefullybedeveloped for more general uge
orderto increase the chancesatiflay participants preparin@ifa successful court
appearance.

Technical problems

Interruptions to proceedings through loss of connectivity were a significant problem in the
course of the pilotParticipantsduring the first trialost their internet camection and others
were albe to be heard but not seen and vice versa. In the first trial one of the lawyers who
was having trouble with bandwidth regularly entered and left the virtual courtfdoim.

other instances sudden absences caum@ftision amongst remaining participaatsl it was
not always clear to theourtwh o was 01 n & oThesedtaechnicadproblémst he t r i
indicate that there is still some way to go in ensuring that the use ofinidesonot a

hindrance to the peeption of fairness and delivery of a failal. Seemingly small things,
such as screen freezes (visibleasurring to one juror in Figui® and sound cutting in and
out, are not easilgliscounted in this context as vital evidence could easily beethass a

result. These issues may be difficto track if jurors are naufficiently trained as to the
importance of them adequately hearing all of the evidence and alerting someone if they
experience a problem.

These episoda®inforced theneed for technical support to be on hand througaondt

advance information provided about what to do if something goes wrong (See Appendices A
and B). Ensuring that all the jurors are present is not a task that can beassite judge

who needs to focus on other matfenseven the cletkf HMCTS gdaff are allocated to this

role they need to be properly traindthe implicationf jurors not being in attendance when
evidence is given or arguments are made would gleagose HMCTS to the outcome being
challengedThis is the principle reason whyjuy bailiff was added to support staifthe

second mock trigdnd five technicians were on hand to manage different aspects of event
management

It is important to stresthat however good the system is it can always be undermined if lay
participantsdo not have adequate facilities to participate in their home. By way of example,

in this experiment participants had problems with their connection becalosalof

bandwidh andpoor equipment such as a faulty canteet they were using to connect teth

court. These issues caused stress and high levels of frustration with the process for those who
encounterethemand ardikely to be exacerbated during the COVID criss when there is
higherdemand for internet services. As a result of these prolderisewassent to

participants in the second trial about minimizing other internet use in their home while the
court was in session, ptesting where their internet corati®n was strongest in their home

and ensung that they closed down any other grammes on their computer. Ideally, the
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court would be able to provide dedicated hardware and internet service to each participant, to
ensure that eadmdequal access tagaipmentand a stable internet connection

Whenpeoplearegatheredogethelin the samephysicalspaceandableto observahe same
thingsthereis morelikely to bea commonunderstandingf whatis going on. Thedynamic
is very differentwhenpeoplearein dispersedocations. It is clearthatthereneedgo be
additionalsensitvity to the needto inform everyoneof whatis goingonin virtual trials. By
way of examplejn the secondrial therewasa serverissué" which resultedn six of the
twelvejurorsnot beingcompletelyvisible to the public gallerythroughouthetrial (see
Figure5). It waslaterdiscoveredhatthetechnicalteamhadalertedthejudgeto the
problemandthatthejuror wasonly invisible onthe sharedoublic gallery screen.Thefact
thatthis wasnot communicatedo the public gallerymeantthatthere appearedo be an
irregularitywhich might compromisehedelivery of justice.This highlightsthe needfor
clearcommunicatiorbetweerthe courtandthe public galleryto explainanydisparities
betweernwhatthe courtcanseeandhearandwhatthe public galleryfeedis delivering.

In anothelinstancesimilar confusionwascausedy someparticipantshavingto makeroom
onthescreerfor others.This happenedn thefirst trial whentheclerk appearedtthe
beginningof proceedingdut then disappeagdto makeway for withesseslt maybethat
therewasonly aneedto seetheclerk atthe outsetandendof proceedingsHowever,neither
this northefact thatthe clerk wasalsothe operaor of the video call wasexplainedo lay
participants. This situationwasmademoreconfusingby thefact thatthe clerk sometimes
intervenedn audioonly mode. In thesecondrial, in orderto betterpublicizewhatwas
happeninghe clerk madean effort to explainthathe wasleavingthe proceedingso allow
thewitnessto comeinto view. This madethe experiencdessdisorientingfor thoseviewing
andgavea clearersenseof who wasparticipatingin the proceedings.

It is alsoimportantfor everyoneanvolvedto knowwhois in chargeof fixing problemswhen
theyoccur. Thiswasmademuchclearerto participantsdbeforethe startof the secondrial, but
in thefirst trial it wasunclearto anobservemwhethent wasthejudgeor the clerk who was
chargedwith monitoringwhethereverybodyhadvisualandauditoryaccessto proceedings.
This problemwasexacerbatetdy the absencef the clerk on screen.

Joininginstructionswvereprovidedto eachparticipantaheadf thefirst trial, butwith
insufficienttime to checkeachp e r soomméctsorwasstable.Thesituation wasimproved
for thesecondrial. AVMI havesuggestedhatif the pilot schemewererolled out more
broadlytestsessionsvith smallgroupsof potentialjurors couldbe organizedvell aheadbf a
trial in orderto testwhetherthosecalledfor jury service hadsufficienthardwareand
bandwidthto takepartin atrial. If theydid not,it is suggestedhattheycoulddrawona
bankof laptopspurchasedor the purposeandsenta mobilewi-fi hubwhich would allow
themto participateeffectively.

Theempanelingof thejurorstook muchlongerthannecessaryparticularlyin thefirst trial,
thoughsomeexperiencedawyerssuggestedhatit couldtakejustaslongin aphysical
courthouseln partthis wasbecaus®f brokenconnectiondutit wasalsobecasethejudge
andclerk could not alwaysrecallwho everyonenvasor who hadenteredhe courtroomand
left it. Theprocessf havingto takearegularroll call wasmadeeasielin thesecondrial by
jurorsbeinggivenauniquenumber.This alsofacilitated juror anonymity. AVMI havealso
suggestedhatthe problemof identifying which jurorshadbeencalledandwerepresenin
thevirtual courtroomcouldalsobeeasedf the platformtheyhavedesignallocateda
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particularspacdan thed j b 10 weationof thesharedscreerto eachjuror. In thefirst and
secondrials jurorsappearedn the orderthattheyenteredhe sharedscreerandif there
connectiorwaslosttheyre-appearedn adifferentspace This could bedisorientating.

Therewerea numberof otherlesssignificanttechnicalglitches. Theseincludedthe fact that
therewasanirritating Americansoundingelectronicvoiceoverwhich appearedo intervene
everytime someonenterecor left theroomin thefirst trial. Thevoiceoveralsoappeaedto
give misleadingnformationaboutthe numberof peopleremainingin theroom. This function
waslargelysilencedn the secondun of thetrial which greatlyimprovedthedignity and
clarity of proceedingsA logo of alock andtelephoneatthetop left of the screenseefigures
2 and8) in thefirst trial werealsoremovedn the secondrial astheyinterferedwith theview
of oneof thejurors

Backdrops, lighting and camera angles to being seen

Thegovernmenhasrecentlyproducedusefuladviae onvideoor phonehearingwhich makes
anumberof helpful suggestiongasto how participantcanpreparehemsévesandtheir
surroundings It advisegarticipantdo locatethemselvesn aquietprivate spacevherethey
will notbeinterrupted,to sit with thelight in front of themsothattheir faceis notin a
shadowandto makesurethatthe view behindthemis neutralor blank,to only drink water,
notto eator smokeandto askpermissiorif theywantto moveawayfrom the screerduring
thehearng*¥" Thevalueof this advice wasillustratedduringthe JUSTICEexperiment.
Thebackgroundenvironmentandappearancef facesonscreervariedconsiderablyandhad
asignificantimpacton the solemrity of proceedings.Theauthorsarguethatthe designof
dispersedocationsfor thesenewsortsof virtual civic spacehaveto be considereas
importantasensuringthereis technicalcapacity.

Clerk (R v Hallett) 09.04.20
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Figure 8: Viewof differentbackdropsof participants first trial (trial one)

In the screenshateproducedibovein Figure8, thefacesof thetwo barristersverethe
easiesto seebecauseheyhavearelatively plain backdrop.The plain redbackdropbehind
the prosecutiorbarristerworkedparticularlywell in this regard By way of contrastmanyof
thejurors appearedrom roomswith alot of clutterin thebackgroundvhich wasdistracting
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andtendedo createanundignifiedsettingfor justiceto beadministeredn. A wardrobeand
somejacketshangingup on thebackof a doorcouldalsobe seerbehindthejudge(see
Figure2), andthis did little to conveythe majestyof thelaw. Participantsvereinstructedo
havea plain backgroundput therewasinsufficienttime beforethefirst trial to ensurehis
wasin placebeforeproceedingstarted.Thejurorsattendedo additionaladviceon the
matterin time for thesecondrial, but Figure3 showsthatsomejurors continuedo have
distractingobjectsbehindthem.

In somevideo conferencinglatforms,the backgroundixelsarounda personcanbeblurred.
If usedfor jurorsthis would havethe dualadvantag®f focusingattentionon themrather
thantheirlocationwhile alsoprotectingtheir privacy. Thisis currentlynot possiblein the
systemusedfor the JUSTICEbut could usefullybe exploredin thefuture. Alternatively,
peoplecouldbe askedo putaplain sheetup onthewall behindthem Thisandsomepre-
trial coachingtook placein thevideoenabledexperimentsn the Tax Tribunal (seefurther
RossneandMcCurdy,2018).1t alsohelpsfor participantgo beableto seetheirownimage
sothattheycanadjustit asappropriatealthoughpreviousresearchn this area(Rowden,
2011)suggestshatsomemayfind this functiondistractingandlike to havethe capacityto
turnthis off.

Lighting is alsoimportant.Thisis clearfrom theimageof theclerkin Figure8 above.t can

be seenthathe appearsvith anorangetingewhich meantthatit wasnot alwayspossibleto
seehisfeaturesclearly. This might causeparticularproblemsfor peoplewho arelip reading

or interpreters/translatomsho find it usefulto combineaudioandlip reading.Severaj ur or s 6
faceswerealsounreadablehrougha combinationof naturallight in thebackgroundf the

shot,or insufficientnaturalor artificial light beingpreentbehindthe camerajlluminating
theirface.Theauthorsarguethatreinforcingtheimportanceof customisingocal spacds an
importantissueif thedignity of the proceedingss to beretainedandthesedispersed

locationsareall to becomepartof thevirtual courtroom.

Figure 9: Theimpactof backdropandlighting on visibility (trial two)

Backdropsandlighting havea particularimpacton how well peoplewith differentskin
colourspresentandthisis afactorthatcould usefuly be broughtto the attentionof all
participantsThis is illustratedin Figure9 which showsthe effectthatdifferentchoicesof
backdropandlighting hadon how well jurorscouldbe seenin thesecondrial. These
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commentsarenot just aboutvisual complexity andconfusion;a well-designedackdropcan
help promotethe senseof the courtroombeinga seriousspace®"

Thesurroundinggrom which peopleappeais critically importantfor defendantsTherewill
besignificantdifferencesn the experiencédetweerthosedefendantsppearingfrom anAVL
suitein a prisonandthoseappearingrom their homeaftersecuringbail. In bothsituations,
thedefendantsvill wantto presenthemselvesn the bestpossibleway butresearch
undertakenn an Australiancontextsuggest thatdefendantsppearingrom prisonoften
appeafrom whatareobviouslybarreninstitutionalizedsettings. In someinstanceshis was
oftencombinedwithad s o u n dft n a a k c iavohang theslandmingof heavycells
doorsaudibleoverthevideolink. Thisrenderedrisonersself-consciousecausé madethe
factthattheyhadbeenimprisonedobvious,with all the connotationghis hasfor the
presumptiorof innocenceseefurtherMcKay, 2018a;2018b).

Distracting behaviour

Not all paticipants seemed aware of the
importance of avoiding distracting or
problematic behaviar, especiallyin the first
trial. There was garticularissue about
variations betweengoplein terms of how
close to the screen they sat with some
looming larger thn othersBy way of
example, lhe prosecuting barrister sometimes
- appeared so low in the screen that their mouth
\ % was obscured by thesdcription of them
Prosecution (R & Hallett) 09.04.20 (Figure 10, insét In the second trial it was
the defewe barristejoining the experiment
Figure D: Prosecution barrister obscured by for the first time and jurors during
writing on screen deliberatiorwho movedn andout of view.
Other participants played with their screen,
drank cups of tedhait loomed large onscreen
as evidence was being given. €yme
occasions in the first trial, people got up to
fetch sometimg. In one instance, this was
because their screen was not workig the
juror did not seem to realise that they were
being viewedy the court onscree@n
anotheroccasiora participantcouldbe seen
typing on screercausingherfingersto loom
largeonthescreerbecaus®f thelow
Figure 110bscur ed i mage positioningof hercamergFigure 11, inse).
C|Ose to screen during proceedings Th|S examp|eraise$heissue0f WhetheﬂOW
lying camera®n laptopsareappropriatdor
usein thesecircumstances

Advice to participants about appropriate behaviours waste everyone prior to tteecond
trial but these messages could be reinforced if a short orientation film could be prepared and



